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This case involves a stockholder challenge to #wsibn of two funds within the
Vanguard mutual fund complex to purchase shareallegedly illegal foreign online
gambling businesses that are publicly traded irrsmas capital markets. The plaintiffs
allege that various defendants, including the boafdtrustees overseeing the two
Vanguard Delaware statutory trusts whose funds has®ed such shares, as well as
various financial advisory firms that serviced faeds and certain of their employees,
conspired to cause the funds at issue to purchasehald the challenged securities in
violation of 18 U.S.C. § 1955, which makes it an@ito “own” any part of an illegal
gambling business. The plaintiffs further alledpatf despite indications by the mid
2000s that U.S. law enforcement and regulatory @gerwould begin to crack down on
foreign online gambling businesses that targetesl. Oitizens, the defendants failed to
cause the relevant mutual funds to sell the chgéldrsecurities. As a result of the step
up in enforcement actions, according to the plémtthe value of the shares held by the
mutual funds dropped precipitously in recent yetrsreby causing the funds and their
stockholders to lose millions of dollars.

The plaintiffs’ complaint asserts both derivataed direct claims based on their
allegations that the defendants’ actions constitiateviolation of their fiduciary duties,
negligence, and waste. All of the many defendanthis action have moved to dismiss
the complaint on the grounds that: (1) this Cousymot assert personal jurisdiction over
the individual defendants named in the complaiBy; 4ll of the plaintiffs’ claims are

derivative in nature and, therefore, the complamist be dismissed for the plaintiffs’



failure to make demand on the board of trusteedearonstrate why a demand would be
futile; and (3) the complaint fails to state a olai

For the reasons discussed in this Opinion, | gthetdefendants’ motions and
dismiss with prejudice all of the claims in the q@aint based on the first two grounds
stated above. Consequently, | do not address Dafds’ additional argument that the
complaint fails to state a claim.

l. BACKGROUND
A. The Parties

Plaintiffs, Marylynn Hartsel and Deanna Parker, stoeckholders of certain funds
offered by Vanguard Horizon Funds (“VHF”) and Vaagu International Equity Index
Funds (“VIEIF"), respectively. As discussed in greater detail below, they purpmr
bring this action against the various Defendantsoith direct and derivative manners.

For the sake of clarity, | introduce the numeroefeddants in this action by
summarizing the basic structure of the mutual foahplex involved. | begin with the
two nominal defendants: VHF and VIEIF are Delawsta@utory trusts based in Wayne,
Pennsylvania, which are registered under the Inveist Company Act of 1940 (the

“ICA”) * as open-ended investment management companies. oEthese trusts contains

Verified Compl. (the “Complaint”) 1 17-20. Usk otherwise noted, all facts
recited in this Opinion are drawn from the Compiaand accepted as true for
purposes of Defendants’ motions to dismiss.

| refer to VHF and VIEIF as “Nominal DefendantdAt times, | refer to the
remaining Defendants collectively as “Defendantst differentiate among them
when necessary.

3 15. U.S.C. § 80a-1-64.



multiple mutual funds, for each of which a sepamsss of stock is offered to public
investors. VHF, for example, offers four differesgries of shares representing four
different mutual funds, one of which is the Vangu&ilobal Equity Fund (“Vanguard
Global”). Similarly, VIEIF offers six different mual funds, including the Vanguard
European Stock Index (“Vanguard European”) (togetwéh Vanguard Global, the
“Affected Funds” or “Funds”). Importantly, the tBfent mutual funds held by Nominal
Defendants are not separate legal entities; rathey, are separate mutual funds which
form part of a series of mutual funds held by e&didminal Defendant. As such,
investors in each of the mutual funds within a gpebdlominal Defendant hold different
series of shares in the same legal efititindeed, the purpose of the trust structure of
Nominal Defendants is to serve as an “umbrellaiterhat registers as an investment
company with the SEC so that each mutual fund withe trust can enjoy its trust’s
registration and avoid the costs and burdens @raggly registering.

Nominal Defendants are part of a larger mutual foadhplex in which there are

thirty-four other separate registered investmennganies like them (the “Vanguard

As discussed in the Complaint, each Nominal Ded@h contains separate mutual
fund series, with each series representing a difiteportfolio of securities.
Compl. § 25. Each portfolio represents a singlattral fund,” which has distinct
investment objectives, policies, and risks. Byeisting in a single portfolio of
VHF, for example, a stockholder does not parti@gatthe investment results of
any other mutual fund within VHF and must look $pl® the assets of its mutual
fund for earnings and the like. Therefore, eachuauund represents a different
group of stockholders of VHF with an interest inyoane portfolio of securities
among the several portfolios managed by VH.



Complex”)? Each such entity has a board of trustees, whigrsees that trust or
investment company’s series of funds. Defendaaks J. Brennan, Charles D. Ellis,
Rajiv L. Gupta, Amy Guttman, JoAnn Heffernan Heisé&mdre F. Perold, Alfred M.
Rankin, Jr., and J. Lawrence Wilson (collectiveélirustee Defendants” or “Trustees”)
were members of the Board of Trustees of both VREF\IEIF (the “Board of Trustees”
or the “Board”) at times relevant to this actfon.in fact, the thirty-six investment
companies within the Vanguard Complex all sharmgls board of trustees.

Defendant the Vanguard Group, Inc. (“Vanguard”amsinvestment management
company organized under the laws of and headqgedrierPennsylvania. It is owned by
the investment companies it manages and, impoytaté same board of trustees that
oversees each separate mutual fund series in tingudad Complex also serves as
Vanguard’'s board of directors. Vanguard serves aas investment adviser to

approximately thirty-six investment companies, imtthg VHF and VIEIF. As such,

> The thirty-six entities in the Vanguard Compldieo approximately 130 separate
mutual fund series.

6 Plaintiffs assert that the Trustee Defendantseskiin that capacity when the
Affected Funds invested in the gambling businest=cribed below. Compl. |
151. They further allege, on information and Welibat Brennan and Wilson no
longer serve on the Board of each Nominal Defendauttthat the remaining six
Trustee Defendants still constitute a majority leé Board, which now includes
four additional nonparty Trusteetd. § 47.

! In particular, Vanguard provides corporate managd, administrative,
marketing, and distribution services. As it exp&ifor example, “[ijnvestment
advisors [like Vanguard] make the investment deasifor the Funds, subject to
the supervision and oversight of . . . the Truste&3p. Br. of Vanguard, Sauter,
and Kelly (“vOB”) 5. Similarly, | refer to Vangudis reply brief as “VRB”;
Plaintiffs’ answering brief as “PAB”; Acadian, Frage, Chisholm, Wolahan,



Vanguard provided certain advisory services to N@hDefendants’ mutual fund series,
including Vanguard Global and Vanguard Europearpec8ically, it provided such
services to Vanguard Global through one of Vangsgodncipals, Defendant Duane F.
Kelly, who Plaintiffs allege exercised operationalmanagerial oversight over that fund.
Plaintiffs further allege on information or beli¢fhat Kelly also had operational or
managerial responsibility for implementing Vangudgtbbal's challenged investment
strategy. Vanguard offered such services to Vambkaropean through its Quantitative
Equity Group (“VQEG”) division. Specifically, Defielant George U. Sauter (together
with Kelly, the “Vanguard Individual DefendantsYQEG's chief investment officer as
well as a managing director of Vanguard and chieéstment officer of other Vanguard
mutual funds, oversaw VQEG’s management of Vangueudopean. According to
Plaintiffs, Sauter was responsible for developiige tAffected Funds’ challenged
investment strategies. In addition, Plaintiffsegk that Kelly was responsible for the
day-to-day management of Vanguard European andmidementation of Sauter’s
investment strategy.

Besides Kelly, two additional Defendant-entitiesd arertain of their employees
provided investment advisory services to Vanguatdb&. At all relevant times,
Defendant Acadian Asset Management, LLC (“AcadiaeXercised managerial or

operational oversight concerning Vanguard Globeiestment strategy. Acadian is a

Marathon, and Ostrer's opening and reply briefs “A©B” and “ARB,”
respectively; and the Trustee Defendants’ openmdyraply briefs as “TOB” and
“TRB,” respectively.



Delaware LLC with its principal place of businesBoston, Massachusetts. Defendants
Ronald D. Frashure, John R. Chisholm, and BrianAKlahan allegedly are Acadian
portfolio managers who were responsible for Vandu#&lobal's complained-of
investment strategy (the “Acadian Individual Defant”)®

Defendant Marathon Asset Management, LLP (“Marathas an investment
advisory firm organized under the laws of the Usiteingdom, which maintains an
office in Mt. Kisco, New York. According to Plaiffs, Marathon also provided
investment advisory services to Vanguard Globaleetcised managerial or operational
control over its investments beginning around ARAD6. Plaintiffs allege that, like his
counterparts at Acadian, Defendant Neil M. OstaeMarathon portfolio manager, was
responsible for implementing certain of Vanguaralial’'s complained-of investment
decisions

B. Facts
1. 18 U.S.C. § 1955
At the heart of Plaintiffs’ Complaint is 18 U.S.@. 1955 (“§ 1955"), which,

among other things, prohibits a person or entigmfrowning all or part of an “illegal

According to affidavits filed contemporaneouslythwDefendants’ motions to
dismiss, Frashure is the president and chief ekexuifficer, Chisholm is an
executive vice president and chief investment effiand Wolahan is a senior vice
president and co-director of alternative strategieécadian. SeeAff. of Ronald
D. Frashure (“Frashure Aff.”) 1 3; Aff. of John Rhisholm (“Chisholm Aff.”) §
3; Aff. of Brian K. Wolahan (“Wolahan Aff.”) § 3.

| refer to the nonentity Defendants, Frashurdasi@iim, Wolahan, Ostrer, Sauter,
and Kelly, as “Individual Defendants.”



gambling business™® In relevant part, § 1955 states that “[w]hoevenducts, finances,
manages, supervises, directspamsall or part of an illegal gambling business sl
fined under this title or imprisoned not more tHare years, or both™ The statute
defines “illegal gambling business” as “a gamblmginess which[:] (i) is a violation of
the law of a State or political subdivision in whitt is conducted; (ii) involves five or
more persons who conduct, finance, manage, supeitect, or own all or part of such
business; and (iii) has been or remains in sulbatBntontinuous operation for a period
in excess of thirty days or has a gross revenu#2¢f00 in any single day?® It further
defines “gambling” as acts including, but not liedtto, “pool-selling, bookmaking,
maintaining slot machines, roulette wheels or digbles, and conducting lotteries,

policy, bolita or numbers games, or selling charthesein.™?

1 Seel8 U.S.C. § 1955. The Complaint further assédvs & violation of § 1955
constitutes a predicate crime under the Federakd®eer Influenced and Corrupt
Organizations Act (“RICO”) and, thus, amounts toacketeering activity.”
Compl. 11 12, 5%ee alsdl8 U.S.C. § 1961(1)(B).

1 18 U.S.C. § 1955(a) (emphasis added).

12 See id § 1955(b)(1). “State” is defined as any “Stateh® United States, the
District of Columbia, the Commonwealth of Puertac®iand any territory or
possession of the United State$d. 8 1955(b)(3).

13 Id. 8 1955(b)(2). Section 1955 does not criminallmyever, “any bingo game,
lottery, or similar game of chance conducted bygganization exempt from tax
under paragraph (3) of subsection (c) of sectiadh &@Qhe Internal Revenue Code
of 1986, as amended, if no part of the gross rézalprived from such activity
inures to the benefit of any private shareholdeemiper, or employee of such
organization except as compensation for actual resgee incurred by him in the
conduct of such activity.ld. § 1955(e).



2. The Affected Funds invest in the Gambling Enterprigs

Plaintiffs’ chief contention is that various Defamds, as fiduciaries responsible
for managing and advising the Vanguard Funds, knglyicaused the Affected Funds to
purchase shares of four allegedly illegal off-shareernet gambling businesses that
accepted and processed wagers from U.S. citizeéms ‘€hallenged Securities®.
Specifically, Plaintiffs contend that the followingusinesses are “illegal gambling
businesses” under 8§ 1955: (1) Sportingbet PLC (fapgbet”); (2) PartyGaming PLC
(“PartyGaming”); (3) Bwin Interactive EntertainmeAG (“Bwin”); and (4)NETeller
PLC (“NETeller”) (collectively, the “Gambling Enterises”)™

As is discussed further below, Plaintiffs arguet tbafendants caused Nominal
Defendants, VHF and VIEIF, through their respectféected Funds, to violate 8§ 1955
and breach their fiduciary duties by purchasing aondtinuing to own shares in the
Gambling Enterprises. Plaintiffs further allegattbefendants took these actions despite
being aware of the illegality of their investments.

Next, | briefly summarize the details of the Affedt Funds’ purchases of the

Challenged Secuirities.

Y The Complaint alleges that when Defendants madeaased to be made the

investments at issue, they knew or were recklessoinknowing that U.S. law
enforcement agencies considered off-shore gamblirsinesses that were taking
or processing bets from U.S. gamblers to be illggahbling businesses under §
1955 and certain states’ laws. Compl. §{ 73, 818@®

15 To support their assertion that U.S. authoritiesnsidered the Gambling

Enterprises’ operations illegal, Plaintiffs citgoablic letter from the Department
of Justice, media reports, and filings by certaintie Enterprises. They also
contend that these gambling entities derive subatarevenue from gambling
operations involving individuals in U.S. markets.



a. Sportingbet
During the period from April 1, 2006 until at leadbvember 1, 2006, VIEIF,

through the Vanguard European fund, purchasedamslof dollars worth of Sportingbet
shares® VIEIF purchased approximately 150,000 of thesareshin the second quarter
of 2006. It increased its Sportingbet holdingsot@r 974,082 by July 31, 2006 and
purchased another 41,640 shares from August 1tmb@®c31 of that same year.

Similarly, from January 1, 2006 and until at ledahuary 1, 2007, VHF, through
the Vanguard Global fund, purchased incrementa@lg®4 Sportingbet shares.

b. PartyGaming
Between May 1, 2006 and May 1, 2008, VIEIF, throdigh Vanguard European

fund, purchased millions of dollars worth of Par&y@ing share§’ VIEIF’'s annual
report filed with the SEC on December 27, 2006,example, disclosed that its holdings
included approximately 281,089 PartyGaming sharbad acquired sometime after July
2006.

Similarly, VHF, through the Vanguard Global fundjrphased 607,500 shares of
PartyGaming in 2006. In particular, Plaintiffsegle that Ostrer caused Vanguard Global

to purchase PartyGaming shares in approximatelersdvades between April and

16 Citing reports VIEIF filed with the SEC, Plairfsfassert that VIEIF purchased
approximately 1,015,722 shares of Sportingbet fAgml 1, 2006 to October 31,
2006.

o The Complaint cites an SEC filing, for example which VIEIF reported that it

accumulated 3,018,542 shares of PartyGaming betMegnl, 2006 and January
31, 2007.



December 2006. It continued to hold these seesritintil approximately the end of
2006.

C. Bwin

VIEIF, through the Vanguard European fund, purcbasms of thousands of
shares of Bwin from April 1, 2006 through at leksy 1, 2008:® Vanguard allegedly
accumulated its Bwin shares incrementally, inclgdnpurchase of 10,287 shares in the
months following July 2006.

d. NETeller

Finally, from July 1, 2005 until at least July D06, VHF, through the Vanguard
Global fund, purchased 64,859 NETeller shares,geatlyy in several separate
transactions.

3. The U.S. heightens its law enforcement focus on arnet gambling businesses

Plaintiffs allege that by mid-2006, authoritiestive U.S. began to crackdown, so
to speak, on internet gambling website companiegtwhccepted wagers from U.S.
bettors in violation of U.S. law. The number oih@inal and civil prosecutions increased
with regard to such entities. For example, a W@@nd jury in Missouri indicted the
London-based BetOnSports PLC (“BetOnSports”), atityenn which the Nominal
Defendants did not invest, for racketeering, mailifl, and running an illegal gambling
enterprise based on its operations in U.S. markefhie same grand jury indicted

BetOnSports’s founder, CEO, and twelve others. i#althlly, Sportingbet’s chairman,

18 VIEIF reportedly acquired 70,600 Bwin shares lesw April 1, 2006 and January
31, 2007.

10



Peter Dicks, was arrested on a Louisiana stateawamwn gambling-related charges.

Moreover, federal prosecutors charged NETellersntter, Stephen Lawrence, with

conspiracy to violate certain gambling-related laimsluding § 19537 News of these

prosecutions, and others, allegedly caused shamasch internet gambling businesses to

decline in off-shore markets.

In another manifestation of this crackdown, Congremacted the Unlawful

Internet Gambling Enforcement Act of 2006 (“UIGEAR October 2008° This statute

was designed, in part, to make it more difficult faternet gambling businesses to

circumvent existing U.S. anti-gambling laws by nmakit unlawful to transfer funds to or

from such entitieé?

19

20

21

NETeller also was charged with conspiracy anéefted $136 million in criminal
proceeds as part of a deferred prosecution agréemen

31 U.S.C. 88 5361-68ge alscCompl. 11 104, 114-15.

Specifically, 31 U.S.C. 8 5363 provides that §igerson engaged in the business
of betting or wagering may knowingly accept, in geation with the participation
of another person in unlawful Internet gambling €t¢dit, or the proceeds of
credit, extended to or on behalf of such other grergncluding credit extended
through the use of a credit card); (2) an electroiind transfer, or funds
transmitted by or through a money transmitting bess, or the proceeds of an
electronic fund transfer or money transmitting ggyfrom or on behalf of such
other person; (3) any check, draft, or similar mmstent which is drawn by or on
behalf of such other person and is drawn on orlgayat or through any financial
institution; or (4) the proceeds of any other fooifinancial transaction, as the
Secretary and the Board of Governors of the Fed@eakrve System may jointly
prescribe by regulation, which involves a financiastitution as a payor or
financial intermediary on behalf of or for the b&nef such other person.”

11



4. The Gambling Enterprises’ share prices drop

The Complaint alleges that “[s]Joon after passagéhef[UIGEA], PartyGaming,
Sportingbet, and Bwin withdrew from the U.S. markempletely.” This resulted in a
precipitous decline in each of the Gambling Eniegs’ share price€. When Vanguard
European and Vanguard Global first invested in yzaining, for example, its shares
traded around $2.80, but by the time it withdresvaperations from U.S. markets its
share price hovered around $.60, a drop of alm@®t*8 Similarly, Sportingbet’s shares
traded around $7.30, but declined to around $3.46 ghare after the BetOnSports
indictments were announced in July 2666.

Bwin, for its part, took an approximately $685 moill impairment charge, based
on the applicable exchange ratio, as a result@irtbreased U.S. law enforcement focus
on its industry beginning in 2006. In addition, iBis share price, which hovered around
$129 per share in May 2006, declined to about $t7Obtober 2006. Finally, the
Complaint alleges that Vanguard Global's last vaauaof its NETeller holdings before
Lawrence was arrested “implied a per-share priceambroximately $11%° Buit,

Lawrence’s arrest caused a suspension in tradim¢gEdieller’'s shares and when trading

22 All of the Gambling Enterprises are listed anaded on European exchanges;

Sportingbet, PartyGaming, and NETeller are listed the London Stock
Exchange, and Bwin is listed on the Vienna Stoc&haxge.
23 The share price figures averred in the Complaptesent figures calculated after
converting foreign currency into U.S. dollars.

24 gportingbet’s share prices later fell even furthe

% Compl. 1 124.

12



resumed, those shares opened at $1.30. Plaiatiffs that the value of the Gambling
Enterprises’ shares depended on their revenuenstrdarived from activities in the U.S.
and, therefore, declined sharply after those Ensap withdrew from U.S. markets.

5. The S.D.N.Y litigation

On August 29, 2008, Plaintiffs filed a substangialientical suit,McBrearty v.
Vanguard Group, Ing.against the present Defendants in the Federati®@i€ourt for
the Southern District of New York (“S.D.N.Y.%. In McBrearty, Plaintiffs alleged that
the same conduct challenged in this case gavetosistate law claims for breach of
fiduciary duties, negligence, and waste, as welfaasa RICO violation. On April 2,
2009, the court dismissed with prejudice PlaintiR$CO claim for lack of proximate
causation and, as there was no federal claim kffirb the court, declined to exercise
supplemental jurisdiction over their state law il As such, the court dismissed the
state claims without prejudice to re-filing in statourt. On November 23, 2009, the
Second Circuit affirmed the district court's deoisf® On June 14, 2010, the Supreme

Court denied certioraf?f

2 McBrearty v. Vanguard Gp., Inc2009 WL 875220, at *1 (S.D.N.Y. Apr. 2,
2009), aff'd, 353 F. App’x 640 (2d Cir. 2009xert. denied 130 S. Ct. 3411
(2010).

21 |d. at *4.
28 McBrearty v. Vanguard Gp., Inc353 F. App’x 640, 642 (2d Cir. 2009).
29 McBrearty v. Vanguard Gp., Incl30 S. Ct. 3411 (2010).

13



C. Procedural History

While the McBrearty petition for certiorari was pending, Plaintiffdefil their
Complaint in this Court on April 7, 2010, allegitigyee derivative counts (Counts I-111)
and two individual and class counts (Counts IV-\§pecifically, Count | asserts that
Defendants breached their fiduciary duties by capudiominal Defendants, through the
Affected Funds, to invest in purportedly illegalngaing businesses. Counts Il and I
accuse Defendants of negligence and waste, regplgctbased on the same conduct.
Counts IV and V parallel Counts | and Il, respeelyy but are brought by Plaintiffs
individually and on behalf of “a Class of investansany of the [Affected] Funds who
purchased one or more shares in the [Affected] Saluding the Class Period”

On July 30, 2010, all Defendants moved to dismies €omplaint® After
extensive briefing, | heard argument on those matien February 9, 2011 (the
“Argument”). This Opinion constitutes my ruling @efendants’ motions.

D. Parties’ Contentions

Defendants raise a myriad of deficiencies with iitis’ Complaint, which fall
within three principal categories. First, Defendarfrrashure, Chisholm, Wolahan,
Ostrer, Sauter, and Kelly contend that there isbasis for this Court to exercise

personamurisdiction over them, either under the Delawimmg-arm statute or the Due

% Compl. 1 1609.

3 Defendants filed three separate motions and theparate sets of opening and

reply briefs. They joined in and incorporated l®ference in their individual
filings, however, portions of each other’s subnaasi See, e.g.TOB 2 n.1; AOB
18; VOB 10.

14



Process Clause of the Fourteenth Amendment. N2etendants assert that all of
Plaintiffs’ claims are derivative, rather than direand, thus, should be dismissed under
Rule 23.1 because Plaintiffs were required to,diditnot, make a demand on the Board
of Trustees. In particular, Defendants aver tHainfffs failed to plead particularized
facts demonstrating that demand would have bedle.fuEinally, Defendants argue that
the Complaint fails to state a claim on the mduotsbreach of fiduciary duty, negligence,
or waste.

Plaintiffs strenuously dispute virtually all aspeadf Defendants’ motions to
dismiss. | address Defendants’ primary arguments Rlaintiffs’ counterpoints in the
next section.

I. ANALYSIS

A. Defendants’ Motions for Dismissal Based on Lack dPersonal Jurisdiction
over the Individual Defendants

Individual Defendants, all of whom are nonresidesitelaware, object to this
Court’s exercise of personal jurisdiction over themguing that there is no basis for such
jurisdiction under Delaware’s long-arm statute, amifger statute, or the Due Process
Clause of the Fourteenth Amendmé&ntPlaintiffs disagree and argue that all Individual
Defendants are subject to jurisdiction under vaisubsections of the long-arm statute,
as well as a conspiracy theory of jurisdiction. dddition, they argue that Frashure,

Chisholm, and Wolahan have consented to jurisdictinder 6Del. C. § 18-109(a).

32 Trustee Defendants, Vanguard, Acadian, and Mamatto not contest personal

jurisdiction.

15



Finally, Plaintiffs contend that this Court’s ad&®r of jurisdiction over the Individual
Defendants comports with the Due Process Clause.

1. The applicable standard

Before considering the merits of Defendants’ motion dismiss under Rule
12(b)(6), the Court first must address the IndigidDefendants’ motions to dismiss for
lack of personal jurisdiction under Rule 12(b){2). This Court applies a two-step
analysis to determine whether the exercise of paismrisdiction over a nonresident
defendant is appropriafé. First, the Court must determine whether thera Basis for
personal jurisdiction under Delaware statutory lapecifically, the Delaware long-arm
statute®®> And second, if a statutory basis for jurisdictiemists, the Court must
determine “whether subjecting the nonresident tesgliction in Delaware violates the
Due Process Clause of the Fourteenth Amendniént.”

The plaintiff has the burden to offer affirmativeopf that these two steps are

satisfied as to each defendaht.Specifically, when a motion under Rule 12(b)(®) i

33 See, e.gBranson v. Exide Elecs. Cori25 A.2d 267, 269 (Del. 1993)erner v.
Miller Tech. Mgmt., L.R.831 A.2d 318, 327 (Del. Ch. 2003).

3 See, e.gMaloney-Refaie v. Bridge at Sch., In@58 A.2d 871, 877-78 (Del. Ch.
2008); Fisk Ventures, LLC v. Segé#2008 WL 1961156, at *6 (Del. Ch. May 7,
2008),aff'd, 984 A.2d 124 (Del. 2009).

3 Maloney-Refaig958 A.2d at 877-78isk Ventures, LLC2008 WL 1961156, at
*6.

3 Maloney-Refaig958 A.2d at 877-78 (internal quotation marks ¢di); Ryan v.
Gifford, 935 A.2d 258, 265 (Del. Ch. 2007).

37 Fisk Ventures, LLC2008 WL 1961156, at *6Ryan 935 A.2d at 265Wernet
831 A.2d at 329.

16



presented without an evidentiary hearing, as liei®e, the plaintiff’'s burden is to point to
sufficient evidence in the record to supporprama facie case that jurisdictional facts
exist to support the two elements it must prévén doing so, the court is not limited to
the pleadings and can consider affidavits, bri¢fthe parties, and the available results of
discovery®® Still, allegations regarding personal jurisdiatio a complaint are presumed
true, unless contradicted by affidavit, and, ashwat motion to dismiss under Rule
12(b)(6), the court must construe the record inlitte most favorable to the plaintiff.

2. 6Dé.C.§18-109(a)

In addition to Delaware’s long-arm statute, disedgssfra, Plaintiffs argue that
Frashure, Chisholm, and Wolahan are subject to @wosrt's jurisdiction under the
Delaware Limited Liability Company Act’'s implied osent statute, ®el. C. § 18-
109(a), because they serve as officers of a DeawhC, Acadian. Plaintiffs contend
that because the Individual Acadian Defendantseshagsponsibility for implementing
the challenged investments and such investmentdviewor relate to Acadian’s business,
they qualify as LLC managers and, therefore, haresented to this Court’s jurisdiction
under the statute. Defendants assert that Plaimtifisapprehend § 18-109(a), and,

specifically, its requirement that an action “inwgle] or relat[e] to the business of the

¥ See, e.g.Maloney-Refaig958 A.2d at 877-78arlton Invs. v. TLC Beatrice Int'l
Hldgs., Inc, 1995 WL 694397, at *6 (Del. Ch. Nov. 21, 1995).

3 Vichi v. Koninklijke Philips Elecs. N.V2009 WL 4345724, at *4 (Del. Ch. Dec.
1, 2009);Ryan 935 A.2d at 265Crescent/Mach | P’'rs, L.P. v. Turne846 A.2d
963, 974 (Del. Ch. 2000).

40 See, e.gVichi, 2009 WL 4345724, at *Ryan 935 A.2d at 265Crescent/Mach |
P'rs, L.P, 846 A.2d at 974.
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[LLC].”** According to Defendants, my decision Michi v. Koninklijke Philips

Electronicé? standsfor the proposition that an action involves or tetato the business

of an LLC if, among other things, the allegationsthie complaint focus on the rights,

duties, and obligations the manager owes to his omganization, and not to external

entities, such as the stockholders of a client alutund*® Thus, Defendants contend

that even if Frashure, Chisholm, and Wolahan ar€ Lhanagers! § 18-109(a) is

inapplicable because this action concerns breaoheduties they allegedly owed to

Plaintiffs, who are not affiliated with Acadian.

Section 18-109(a) states, in pertinent part:

A manager . . . of a limited liability company mhg served
with process . . . in all civil actions . . . brdugn the State of
Delawareinvolving or relating to the business of the lindite
liability companyor a violation by the manager . . . of a duty
to the limited liability company or any member betlimited
liability company, whether or not the manager . is.a
manager . . . at the time suit is commenced. A gars. . .
serving as such constitutes such person's conserihet
appointment of the registered agent of the limiliedility
company . . . as such person's agent upon whonceeo¥
process may be made as provided in this sectiach Service
as a manager . . . shall signify the consent oh suanager
... that any process when so served shall bleecsame legal

41

42

43

44

ARB 3-4.
2009 WL 4345724 (Del. Ch. Dec. 1, 2009).
Id.

It is not clear from the pleadings that Frash@eisholm, and Wolahan would be
considered “managers” under Acadian’s LLC agreeroer§ 18-109(a). Having

found that Plaintiffs have not satisfied the “inviolg or relating” requirement of 8§

18-109(a), however, | need not reach this issuastead, | assume without
deciding that they are managers for purposes chAmayysis.
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force and validity as if served upon such managerwithin
the State of Delaware and such appointment ofdbestered
agent . . . shall be irrevocabfg.

It, therefore, is an implied consent statute, bw@pplies only to a manager of an LLC,
which is defined as either a manager fixed under dperative LLC agreement or a
“person who participates materially in the managemef the limited liability
company.*®

The plaintiff inVichi argued that this Court could assert personaldiati®n over
Ho, a businessman who at the time of the actionsgjirise to the suit was Vice
President and Global Treasurer for LG.Philips CagplHolding B.V. (“‘LPD”). Pursuant
to a financing transaction with the plaintiff, Higised notes issued in Delaware on behalf
of LG.Philips Displays Finance LLC (“Finance”), aeldware LLC and subsidiary of
LPD. He signed in his capacity as an employee@iAhilips Displays International Ltd.
(“International”), which was the sole member andnager of Finance. After LPD
defaulted on notes it had issued to the plaintif€, plaintiff sued Ho, among others, and

asserted that this Court had personal jurisdiadieer him pursuant to § 18-109(¥).

% 6Del. C.§ 18-109(a) (emphasis added).

46 Vichi v. Koninklijke Philips Elecs2009 WL 4345724, at *7 (Del. Ch. Dec. 1,
2009).

47 Id. (noting that Ho had never visited, worked inotlierwise had any connection
with Delaware).
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In Vichi, after holding that Ho did not qualify as a “maeggunder the statute, |
also found that the plaintiff's lawsuit did not afitute an action “involving or relating to
the business” of Finané. | explained that:

An action involves or relates to the business of LG
[within the meaning of § 18-109(a)] if: (1) the editions
against [the manager] focus centrally on his rigtitgies and
obligations as a manager of a Delaware LLC; (2) the
resolution of th[e] matter is inextricably bound up
Delaware law; and (3) Delaware has a strong inteires
providing a forum for disputes relating to the dabilof

managers of an LLC formed under its law to properly
discharge their respective managerial functitns.

Citing several cases, | held that “Delaware counterpret the ‘rights, duties and
obligations as a manager of a Delaware LLC’ torréderights, duties, and obligations a
manager owes to his organizatiofl.”Based on this language, Defendants contend that §
18-109(a) is inapplicable here because Plaintdfiégations pertain to duties Frashure,
Chisholm, and Wolahan allegedly owed to Nominalddeiants and Plaintiffs, and not to
Acadian.

Plaintiffs dispute Defendants’ reading\éithi and § 18-109(a). In particular, they
argue that 8 18-109(a) is drafted in the disjurctso that it applies in two distinct
situations: first, with regard to an LLC managerowtreaches a fiduciary duty to the

LLC, which Plaintiffs concede is not alleged heaad second, with regard to “any claim

48 Id. at *7-8.
49 Id. at *8.

>0 Id.
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that arises out of the business of a Delaware [Lfo€]which they work.®* Plaintiffs
contend that the latter situation exists here amnaviges a basis for jurisdiction,
principally because the individual Acadian Deferntdamorked for a Delaware LLC that
was managing investments on behalf of the NomingfleBdants. As such, Plaintiffs
assert that Frashure, Chisholm, and Wolahan “hdchéov and expect” that if litigation
regarding those investments arose, it might bedirbun Delaware.

The literal language of § 18-109(a) provides sosupport for Plaintiffs’
argument? The statute provides that this Court may assensqmal jurisdiction over a
manager of a Delaware LLC “in all civil actions..involving or relating to the business
of the limited liability companyr a violation by the manager . . . of a duty toltheted
liability company . . . * Based on the use of “or” in this sentence, Pf&nargue that
each of the two identified scenarios provides amependent basis for jurisdiction,
including when an action involves or relates tolihsiness of an LLC.

As the Court inAssist Stock Managemesitplained, however, broadly reading the
“involving or relating to” language in the clause which Plaintiffs rely could lead to the

assertion of personal jurisdiction in circumstanited do not meet the minimum contacts

>L Tr. of Feb. 9, 2011 Arg. (“Tr.”) 113-14.

2 See Assist Stock Mgmt. L.L.C. v. Roshéif8 A.2d 974, 979 (Del. Ch. 2000)
(noting that if one interpreted the “involving celating to” language in 8 18-
109(a) broadly, the mere fact that the defendanshRim, was a manager of a
Delaware LLC and that the suit involved or relatedts business would provide a
basis for jurisdiction).

> 6Del. C.§ 18-109(a) (emphasis added).
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requirements of the Due Process Clatiséndeed, requiring Delaware LLC managers to
submit to the jurisdiction of this Court whenevesiat involves or relates to the LLC’s
business could be unconstitutional. On the spefafits of theAssist Stock Management
case, however, the court held that sufficient munimcontacts were present, such that it
properly could exercise personal jurisdiction otlex defendant. There, the court relied
on the three factors referenced\iichi to protect against an unconstitutionally broad
application of § 18-109(a&.

Thus, for Plaintiffs to invoke the “involving orleding to” clause of § 18-109(a),
they must establish that the exercise of persamediction over the Acadian Individual
Defendants would not offend traditional notiondaif play and substantial justice. Due
process would not be offended if Plaintiffs canwghbat (1) the allegations against the
defendant-manager focus centrally on his rightiedwand obligations as a manager of a
Delaware LLC; (2) the resolution of the mattermextricably bound up in Delaware law;

and (3) Delaware has a strong interest in providinfprum for the resolution of the

>* See Assist Stock Mgmt53 A.2d at 980 (“Admittedly, the ‘involving oelating
to’ language found in § 18-109 can, too, be sudokepto too broad an application.
| believe, however, that ‘[p]rotection against unstitutional application of [the]
statute[ ] could be provided on a case-by-casesdagiapplying the minimum-
contacts analysis mandated by due process&®; also Cornerstone Techs., LLC
v. Conrad 2003 WL 1787959, at *12 (Del. Ch. Mar. 31, 2003y [ Assist Stock
Managemerjt Vice Chancellor Lamb respected the General Asdgmdecision
to write § 18-109 more broadly than § 3114 of ted@d, by investing this court
with personal jurisdiction over managers in disputavolving or relating to the
business of’ their LLCs. He held that this languagest be given effect and that
protection against an unconstitutional applicabbithe statute can be afforded by
the minimum contacts analysis.”).

> See Assist Stock Mgnit53 A.2d at 981seesupranote 49.
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dispute relating to the manager’s ability to disgeahis managerial functiol8. For
personal jurisdiction purposes undéchi, the relevant rights, duties and obligations of a
defendant-manager of a Delaware LLC are the rigihiies, and obligations of the
manager vis-a-vis his organization.

Here, Plaintiffs’ claims do relate to Frashure, igbblm, and Wolahan's
involvement in Acadian’s business of providing fical advisory services to mutual
funds. The allegations do not focus, however, lo@ duties and obligations those
Defendants owed to Acadian. Rather, Plaintiffegdl that these Defendants’ actions
constituted breaches of fiduciary duties owed w@riiffs and Nominal Defendants. As
was the case iVichi, and even assuming the Acadian Individual Defetdare
“managers” under 8 18-109(a), | find that PlaistifElaims do not involve or relate to

Acadian’s business in the sense of its internainess as required by the statute and the

> See, e.g.Vichi v. Koninklijke Philips Elecs. N.V2009 WL 4345724, at *8 (Del.
Ch. Dec. 1, 2009)Assist Stock Mgmt753 A.2d at 981. This test does not render
meaningless the “involving or relating to” language8 18-109(a), as Plaintiffs
argue, because it does not require an allegatainatimanager breached a duty or
violated some other law to obtain jurisdiction ovem; rather, it requires an
allegation involving or relating to the rights, the, and obligations he has in
relation to his LLC. See Cornerstone Tech2003 WL 1787959, at *12 (“In this
case, the issue as to who owns what part of Caorers&and Arastra.€., the issue
in the Ownership Count) is ‘related in some respecthe management disputes
underlying this casei:€., it relates to the business of the Companies.”)

The test articulated iAssist Stock ManagemesmdVichi may not be exhaustive
or exclusive. Plaintiffs, however, have not allegeny facts that suggest they
otherwise might satisfy both 8§ 18-109(a) and the Pwocess Clause.

o7 Vichi, 2009 WL 4345724, at *8.
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Due Process Claus®. Therefore, § 18-109(a) does not provide a basishis Court to
assert personal jurisdiction over Frashure, Chimhahd Wolahan.

3. Conspiracy theory

Plaintiffs next argue that the Individual Defendaate subject to jurisdiction in
Delaware because they conspired with the entityebddints in this matter, through their
financial advisory services, to cause Nominal Ddéaris to invest in purportedly illegal
gambling businesses, which caused Plaintiffs téesuésulting losse¥,

The “conspiracy theory” of personal jurisdiction edo not constitute an
independent basis for subjecting an out-of-stad&leat to personal jurisdiction. Rather,
it rests upon the notion that, in appropriate amstances, a defendant’s conduct that
either occurred or had a substantial effect in Dala, and thus would make him subject
to personal jurisdiction in Delaware, may be attrdal to another defendant who would
not otherwise be amenable to jurisdiction in thist& if that defendant is a co-
conspiratof’ In Istituto Bancarig the Delaware Supreme Court held that:

[A] conspirator who is absent from the forum stigtsubject
to the jurisdiction of the court . . . if the pl&afhcan make a

>8 See id (“all of the counts that Vichi asserts against Hate to the Notes

transaction between Finance and Vichi or to breadfdiduciary duties allegedly
owed to Vichi personally. None of these countateelto the rights, duties and
responsibilities Ho owe® Finance,or in any other way to the internal business
affairs of Finance or to the running of Financelg-tb-day operations.”).

> PAB 54, 58-59 (citing Compl. 17 15, 61, 65, BEBj-

% See Istituto Bancario Italiano SpA v. Hunter EnGg, 449 A.2d 210, 225 (Del.
1982) (“The conspiracy theory rests in part upanldgal premise that the acts of
a conspirator are imputed to all the other co-cwagps.”); Benihana of Tokyo,
Inc. v. Benihana, Inc2005 WL 583828, at *6 n.16 (Del. Ch. Feb. 4, 2005
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factual showing that: (1) a conspiracy to defranted; (2)
the defendant was a member of that conspiracy; a3)
substantial act or substantial effect in furtheearaf the
conspiracy occurred in the forum state; (4) theeddant
knew or had reason to know of the act in the fosiate or
that acts outside the forum state would have aecefh the
forum state; and (5) the act in, or effect on, finim state
was a direct and foreseeable result of the condact
furtherance of the conspira}y.

Delaware courts construe this test narrowly andirecp plaintiff to assert specific facts,
not conclusory allegations, as to each elerffent.

While Plaintiffs’ Complaint mentions the word cqirsicy several time¥ it does
SO in a conclusory manner and asserts few, if &agts in support of an alleged
conspiracy. Indeed, Plaintiffs have not properieged even the first prong of the
Istituto Bancariotest: the existence of a conspiracy to defraud.me&et that requirement
of the test, a plaintiff must allege the followietements: (1) two or more persons; (2)

some object to be accomplished; (3) a meeting efrtfinds between or among such

61 Istituto Bancario 449 A.2d at 225 (“a defendant who has so volugtar

participated in a conspiracy with knowledge ofatgs in or effects in the forum
state can be said to have purposefully availed dlimsf the privilege of
conducting activities in the forum state, therebyly invoking the benefits and
burdens of its laws. . . . It can further be sk such participation is a substantial
contact with the jurisdiction of a nature and quyalhat it is reasonable and fair to
require the defendant to come and defend an attiere.”); see alsoWerner v.
Miller Tech. Mgmt., L.R.831 A.2d 318, 329-30 (Del. Ch. 2003).

2 Werner 831 A.2d at 329-30.
% Compl. 1 15, 61, 65, 157-58.
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persons relating to the object or a course of ac{@) one or more unlawful acts; and (5)

resulting proximate damag®és.

Because of the paucity of detail about an allegedspiracy, it is difficult to

discern its purported parameters. To the extemihtfifs argue that a conspiracy existed

between certain Individual Defendants and theipeesve corporate employers,g,

between Sauter and Vanguard, these claims ardyledgdicient because “a corporation

generally cannot be deemed to have conspired tgitbfiicers and agents for purposes of

establishing jurisdiction under the conspiracy tiye¢8®> It also is unclear from the

Complaint whether Plaintiffs allege that certairdilndual Defendants conspired with

certain other Individual Defendants or other nonlewygr entity Defendants to cause the

64

65

See, e.g.Hamilton P’rs, L.P. v. Englard11l A.3d 1180, 1198 (Del. Ch. 2010);
Carlton Invs. v. TLC Beatrice Int'l Hldgs., Inc1995 WL 694397, at *15 n.11

(Del. Ch. Nov. 21, 1995ksee alsAllied Capital Corp. v. GC-Sun Hldgs., L,P.

910 A.2d 1020, 1036 (Del. Ch. 2006) (“Under Delasviaw, to state a claim for

civil conspiracy, a plaintiff must plead facts soping (1) the existence of a

confederation or combination of two or more pers¢Bsthat an unlawful act was

done in furtherance of the conspiracy; and (3) thatconspirators caused actual
damage to the plaintiff.”).

Amaysing Techs. Corp. v. Cyberair Commc’ns,, IB805 WL 578972, at *7 (Del.
Ch. Mar. 3, 2005) (“It is basic in the law of comspy that you must have two
persons or entities to have a conspiracy. A cotraannot conspire with itself
any more than a private individual can, and it general rule that the acts of the
agent are the acts of the corporation.”) (intepabtation marks omitted)n re
Transamerica Airlines, Inc.2006 WL 587846, at *6 (Del. Ch. Feb. 28, 2006).
There is an exception to this rule where an agepissout of his role as an officer
or agent and acts pursuant to personal motivasaysing Techs. CorR2005 WL
578972, at *7. This exception does not apply hbmyever, because Plaintiffs
have not pled facts that would permit the Coursosably to infer that Individual
Defendants caused Nominal Defendants to purchaseCtiallenged Securities
because of “personal animus and/or desire for Gi@drbenefit other than [their]
corporate salary.’See id, see alsacCompl.  61.
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challenged security purchases in issue. AssumiaigtPfs do allege such a conspiracy,
they have failed to assert sufficient facts to petime Court to infer that there was a
meeting of the minds between any Individual Defenslaregarding such challenged
purchase&® Indeed, the Complaint lumps together Vanguardviddal Defendants,
Acadian Individual Defendants, and Ostrer, and duossdifferentiate among them or
explain how any two of these Defendants, let alaheof them, came to a common
understanding or intent to work toward some comrmbjective to engage in unlawful
conduct®” The Complaint suggests that the various Individdefendants played some
role in the decision to cause the Affected Fundmtest in the Challenged Securities,
which, according to Plaintiffs, violated the lawt does not detail or differentiate the
nature of their roles or the degree to which they mave acted in concert.

An important premise of all of Plaintiffs’ claimBpwever, is that it was illegal to
purchase or hold the Challenged Securities. Yetiscussedhfra, Plaintiffs have not

shown that their allegations of illegality are wielunded. Therefore, those allegations

66 Similarly, | find that Plaintiffs have failed tallege a conspiracy among or

between Individual Defendants who work at the sd»éendant employer and
that employer. See supranote 65. Agents of a corporation generally arée no
subject to civil liability for conspiring among thmselves and with their own
corporation. See Allied Capital Corp. v. GC-Sun Hidgs., L..210 A.2d 1020,
1045 n.63 (Del. Ch. 2006) (dicta).

o7 Paragraphs 15 and 65 of the Complaint, for exajmgdch allege in one sentence

that “Defendants” conspired to violate RICO. Paaph 61 is a general and
conclusory statement that “Defendants,” withoutfediéntiating among them,
conspired to cause Nominal Defendants to contihee bwnership of allegedly
illegal gambling enterprises. In addition, pargirsa 157 and 158 mention a
conspiracy, but only in passing in the context ofiscussion of the Trustees’
actions.
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cannot serve as the basis for a conspifacecause Plaintiffs have failed to allege a
common objective or a meeting of the minds amongeiween two or more specific
Defendants regarding a fraudulent or unlawful diboyec | find that Plaintiffs have failed
to allege the existence of a conspiracy. Therefbmeeed not address the remaining
elements of civil conspiracy.

Similarly, because the first two elements of tls#ituto Bancario test for
establishing jurisdiction based on a conspiracgmpare not met here, | need not address
the remaining elements of that t&5tAs such, | hold that the conspiracy theory presid
no basis for this Court to exercise personal jictgsh over any of the Individual
Defendants in this action.

4. Long-arm statute

Next, Plaintiffs advance several theories in suppdrtheir contention that all
Individual Defendants are susceptible to the jucisoh of this Court under the Delaware

long-arm statuté’ Under that statute, this Court may exercise peisjurisdiction over

8 See DeBonaventura Mationwide MutIns. Co., 428 A.2d 1151, 1155 (Del. 1981)
(affirming decision to reject a conspiracy claimes “there was no unlawful
conduct upon which the conspiracy claim could igded”).

69 | note, however, that Plaintiffs’ conspiracy theof jurisdiction appears to have at

least one additional flaw. Specifically, Plaingifiave not alleged any qualifying
act or effect that allegedly occurred in Delawatestead, they appear to rely on
their contention that the challenged actions of eDbdants caused injury to a
Delaware entity to satisfy the requirement of avaht effect in Delaware. For
the reasons discussedra Part 11.A.4.c, | find this argument unpersuasive.

0 10Del. C.§ 3104(c).
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a defendant for a claim that “arises from” an enuwatesl “jurisdictional act™
Furthermore, Delaware courts construe the statuter@adly as permitted under the Due

Process Clausg.

over any nonresident, or a personal representaiwe, in

person or through an agent . . . (2) Contracts upply

services or things in this State; (3) Causes tastimjury in

the State by an act or omission in this State; (éy]Causes
tortious injury in the State or outside of the 8tay an act or
omission outside the State if the person regulddgs or
solicits business, engages in any other persisteaise of
conduct in the State or derives substantial revefmam

services, or things used or consumed in the Staté>.

Plaintiffs contend that all three subsections @f184(c) quoted above provide a basis for
personal jurisdiction over some or all Individuaéf®ndants. | address each of these
theories in turn.

a. § 3104(c)(2): contracting to supply services or thgs in Delaware

Plaintiffs assert that Acadian and Marathon eadattracted with VHF to provide
advisory services to Vanguard Global and specifredheir respective contracts that
Delaware law would govern the construction of tlatcacts. According to Plaintiffs,
this Court should infer from those facts and thelihood that VHF would act on the

advice supplied by its investment advisors, tha tfrarties intended Acadian and

L Mobile Diagnostic Gp. Hldgs., LLC v. Sué72 A.2d 799, 804 (Del. Ch. 2009).

2 See, e.g.Hamilton P’rs, L.P. v. Englard11l A.3d 1180, 1197 (Del. Ch. 2010);
Mobile Diagnostic Gp. Hldgs972 A.2d at 804.

10Del. C.§ 3104(c).
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Marathon’s advisory services to have been suppledDelaware by Individual
Defendants?

Under 8 3104(c)(2), this Court may obtain jurisaiot over an out-of-state
defendant if that defendant contracted to supplyises in Delaware. As Plaintiffs
acknowledge, a contractual choice of law provisiorfavor of Delaware, on its own,
generally does not warrant the exercise of persqumadiction over an out-of-state
defendant for conduct arising from that contrdct.Nevertheless, Plaintiffs tout the
choice of law provision as an important factor fawg jurisdiction here. But, even
assuming Plaintiffs are correct, the existenceughsa provision would be important only
as to whether the out-of-state parties to the ectarat issua,e., Acadian and Marathon,
may be susceptible to jurisdiction in Delawareaimlffs do not allege that their agents
Frashure, Chisholm, Wolahan, and Ostrer were pattethe contracts Acadian and
Marathon had with VHF. That is, these Individuaféndants did not “contract” with

VHF at all; rather, the Complaint alleges merelgittthey are employed by the out-of-

74 SeePAB 57 (arguing that the parties fully expected é&tigation arising out of

those contracts to be brought in Delaware).

> Mobile Diagnostic Gp. Hldgs.972 A.2d at 805 (“It is well settled law that ‘a
contract between a Delaware corporation and a saeet to . . . transact
business outside Delaware, which has been negbtetbout any contacts with
this State, cannot alone serve as a basis for margarisdiction over the
nonresident for actions arising out of that corttralt is also well established that
a choice of Delaware law provision in a contracin@t, of itself, a sufficient
transaction of business in the State to confersgiction under (c)(1). . . .
Similarly, agreeing to a provision in a contradttbrovides for service of process
by any means permitted under Delaware law is npiriadiction-conferring act
within this State.”);Werner v. Miller Tech. Mgmt., L.P831 A.2d 318, 331 (Del.
Ch. 2003).
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state parties that contracted with VHF. By itsélgwever, a business relationship
between an out-of-state defendant’s employer aodnapany located in Delaware does
not provide the necessary contacts to satisfy teaware long-arm statute as to the
defendant-employe®.

Thus, | hold that 8 3104(c)(2) provides no basrisaserting personal jurisdiction
over Frashure, Chisholm, Wolahan, or Ostrer.

b. 8 3104(c)(4): tortious injury and act or omission atside of Delaware

Plaintiffs next argue that Vanguard, Acadian, andréthon caused a tortious
injury in Delaware by providing advisory servicegarding the Challenged Securities,
discussed furtheinfra, and that each regularly does or solicits busimef3laware and
derives substantial revenue from their serviceslessd for the benefit of Delaware
entities, including VHF and VIEIE. Although none of those three entities has
challenged this Court’s jurisdiction, Plaintiffsvite the Court to assume that each of
them would be subject to personal jurisdiction dasa 8§ 3104(c)(4). Plaintiffs then
assert that the Court also may extend that jutissicto cover their employees,

Individual Defendants, for two derivative reasons.

7 See Binks v. DSL.net, In€010 WL 1713629, at *14 n.118 (Del. Ch. Apr. 29,
2010).

" PAB 55-56 (citing multiple statistics regardingvenue). Section 3104(c)(4)
applies “when a defendant has had contacts wittejisre] that are so extensive
and continuing that it is fair and consistent wstiate policy to require that the
defendant appear here and defend a claim even thia¢rclaim arose outside of
this state and causes injury outside of this stafed Sail Easter Ltd. P'rs, L.P. v.
Radio City Music Hall Prods., Inc1991 WL 129174, at *3 (Del. Ch. July 10,
1991).
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First, Plaintiffs emphasize that their claims aré of the services rendered by
Individual Defendants in their capacity as empleyed Vanguard, Acadian, and
Marathon, and those entities derive substantiabmaeg from providing such services.
Plaintiffs argue, therefore, that the Court hagsgiction over Individual Defendants
because they conspired with their employers toidethe challenged financial advice to
Nominal Defendants. As discusssdpra however, the Complaint does not plausibly
allege that the Individual Defendants conspiredhwei&ch other or any other Defendants,
including Vanguard, Acadian, or Marathon. Thusgjéct this argument for jurisdiction.

Plaintiffs’ second contention is that, even if #hewas no conspiracy, each
Individual Defendant satisfies 8 3104(c)(4)’'s rewerrequirement because Individual
Defendants are high-level officers and portfolionagers of their respective Defendant-
employers, and “it is reasonable to infer that thdividual Defendants also derive
substantial revenue from the fees that the enifendants] charge Nominal Defendants
for their services® Yet, Plaintiffs cite no case law or other authofor the proposition
that a defendant-employee’s receipt of a salargdas services rendered to a company
that allegedly derives substantial revenue fromadsvities in Delaware is a sufficient
contact under § 3104(c)(4) to confer personal glictson over that defendant.

Moreover, Plaintiffs’ argument is unpersuasive batha matter of law generally
and as a matter of fact in the circumstances «f tlaise. Analytically, it would be

prohibitively difficult for a court to attempt teace an employee’s salary back to each of

8 PAB 56-57.
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its financial and geographic sources based on tilstomers for which the employee
worked”® In addition, | do not agree that receiving a salpart of which might reflect
time spent working to generate fees related toigesvan employer provided in
Delaware, would satisfy the Due Process Clausetsnmim contacts requirement. In
any event, even drawing all inferences in favoPintiffs and assuming that a salary
could, on its own, satisfy the substantial reveraguirement of 8§ 3104(c)(4), Plaintiffs’
Complaint has not alleged sufficient facts to suporeasonable inference that any of
the Individual Defendants’ salaries were substantiavere derived from fees charged to
Nominal Defendants

Therefore, Plaintiffs have not shown that 8§ 310dlc)provides a basis for
subjecting Individual Defendants to this Court’'sgdiction.

C. 8 3104(c)(3): tortious injury in Delaware caused byn act or omission in
Delaware

Finally, Plaintiffs argue that Individual Defendanare subject to jurisdiction

under § 3104(c)(3), because they caused Nominatridehts to own allegedly illegal

®  See Amhil Enters. Ltd. v. Wawa, In£994 WL 750535, at *4 n.5 (D. Md. Dec.
16, 1994) (citingBirrane v. Master Collectors, Inc738 F. Supp. 167, 169 n.2 (D.
Md. 1990)) (“It might be argued that a highly-sa&ddr corporate officer or other
corporate employee or a shareholder to whom diddenave been paid has
personally ‘derive[d] substantial revenue from geod. [or] . . . services . . . used
or consumed in the State’ if the corporation hasliitderived substantial revenue
from such goods or services. . . . However, theutdcdifficulties presented in
tracing the particular source of salaries or dimilepayments are virtually
insurmountable, and, constitutional consideratiasgle, there is no legislative
history suggesting that the General Assembly irddnithat courts should embark
on such a radical inquiry in deciding jurisdictibrssues.”).

80 Indeed, the Complaint fails to allege any detalsout the size, source, or

breakdown of any Individual Defendant’s salary.
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gambling securities in Delaware and Nominal Defenslasuffered resulting losses in
Delaware. Specifically, they assert that a corpamais “injured,” in a metaphysical
sense, where it is incorporated and, thus, wheregir&ces declined for securities held by
the Affected Funds within Nominal Defendants, thesgities suffered an “injury” in
Delaware. Plaintiffs also contend that the rel¢évVaots” required by the statute, which
include causing Nominal Defendants to own sharethé allegedly illegal gambling
businesses, occurred in Delaware because thateseveluch shares are owned.

Under § 3104(c)(3), this Court may exercise perspaesdiction over an out-of-
state defendant if the plaintiff demonstrates that nonresident-defendant has caused a
tortious injury in Delaware and such injury was disean act or omission by the
defendant in Delawar®. Thus, for jurisdiction to attach, a plaintiff musstablish both
elements of subsection (c)(3): an injury and arpacmission in Delaware.

As to the “injury” part of the analysis, Plaintift®ntend that Nominal Defendants
were injured by the decline in the prices of theall@mged Securities that the Affected
Funds held and, because they are Delaware trastg incurred that injury in Delaware.
Although the concept is somewhat metaphysical, whddelaware business entity is
injured financially by allegedly “faithless conduof its directors,” or in this case

trustees, this Court has held that the entity nagdid to be injured in its “legal home,”

81 SeelODel. C.§ 3104(c)(3)Ohrstrom v. Harris Trust Co. of N.,Y1998 WL 8849,
at *3 (Del. Ch. Jan. 8, 1998).
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Delaware, for purposes of § 3104(c){3)Hence, Plaintiffs plausibly argue that, if they
can state a claim as to the alleged illegal conduittdividual Defendants and show that
such conduct caused the Affected Funds of VHF aliflF/to suffer declining net asset
values (“NAV”),® those injuries would have been “suffered” in Dedagy the state under
whose law VHF and VIEIF were created and are gaakrn

Still, plausibly alleging an injury in Delaware agly half of what Plaintiffs must
show to satisfy subsection (c)(3). They also mestablish that the out-of-state
Defendants committed an act or omissioielaware, as well.

Plaintiffs claim that they have made the requishewing of an act in Delaware
here because Individual Defendants provided adyisservices which facilitated
Vanguard Global and Vanguard European’s purchasetheo Challenged Securities.

While they acknowledge that these Funds purchasedhares in foreign jurisdictions,

8 See Sample v. MorgaB35 A.2d 1046, 1057-58 & n.44 (Del. Ch. 2007) lfam a
Delaware resident-a Delaware corporation-is injurng@ breach of fiduciary duty,
it is easy to conceive of the corporation as hawegn injured in its chosen place
of legal residence. After all, it is precisely fpurposes of internal affairs that
corporations-which are not physical beings-choosegal domicile. When they
suffer financial injury, that injury should, conat with the instruction of
Herculesand other Delaware public policies favoring a br@anstruction of §
3104’s reach, be deemed to have been suffered lam@ee for purposes of §
3104(c)(3).”) (discussingdercules Inc. v. Leu Trust & Banking (Bah.) Ltd11
A.2d 476 (Del. 1992))see alsaChandler v. Ciccoricco2003 WL 21040185, at
*11 n.46 (Del. Ch. 2003).

8 A mutual fund is priced by the NAV metho&iemers v. Wells Fargo & G243
F.R.D. 369, 373-74 (N.D. Cal. 2007). This methedhased on the daily market
closing prices for the underlying portfolio (such as pditfoshares in General
Motors, Exxon Corporation, etc.). The net assate/alf the portfolio as a whole is
then divided by the number of shares outstandingenmutual fund to derive the
daily share value.'ld.
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Plaintiffs argue that the Funds’ “ownership” of seoshares within the meaning of 18
U.S.C. 8 1955 occurred in Delaware where the Nohidedendants are domiciled.

Although this Court has recognized financial haoratDelaware business entity
as a form oifinjury that has occurred in Delaware, it nonethelessé@sired, consistent
with notions of due process, a factual showing thaangibleact or omissioractually
took place in Delawar&. Based on the Complaint and the record beforelrae) not
convinced that Plaintiffs have alleged any such @ctcts that have taken place in
Delaware.

The Complaint avers that various Individual Defemdaprovided portfolio
management and investment advisory services to MadgGlobal and Vanguard
European, which caused those funds to purchas€tiaienged Securities. But, these
services were provided by nonresident individuéism their employers’ out-of-state
locations™ to Delaware statutory trusts based in Pennsylyamad allegedly had the
effect of causing certain of the trusts’ mutualdsro purchase the Challenged Securities
in overseas markets. Plaintiffs do not assert,évan that any Individual Defendant

took any tangible action in Delaware, such as majsi coming to the State to provide

8 See Sample935 A.2d at 1058 (noting that any problems wittmataphysical

approach to evaluating whether financial harm t®elaware business entity
constitutes an “injury” in Delaware “are best pelicby the minimum contacts
tests or by the other aspects of § 3104, whichttiermost part require that an
actual act take place in DelawareSge alsdhrstrom 1998 WL 8849, at *3.

85 In addition, Vanguard and Marathon are not orggohi under the laws of

Delaware. Acadian is a Delaware LLC, but the niacté that Frashure, Chisholm,
and Wolahan are employed by a Delaware entity dogswithout more, provide
a basis for jurisdiction under § 3104(c)(3).
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advice, filing or helping to file any document hetState, or communicating, in person or

through other means, with any person or entity @lalvare. Thus, none of the acts by

the Individual Defendants alleged to have caus@ahyino Plaintiffs and the Affected

Funds took place in Delawaf®.Nor does the fact that an individual’s conducyrhave

had an effect in Delaware establish that an aci@gedly causing such effect took place

in Delaware®” Indeed, the record indicates that Individual Defents provided the

challenged advisory services and financial advicenftheir offices in Pennsylvania,

Massachusetts, and the United Kingdom, respectigeig gave such advice to certain

mutual funds whose principal places of busines®wePennsylvani&’

86

87

88

See In re Am. Int'l Gp., Inc965 A.2d 763, 815 (Del. Ch. 2009hrstrom 1998
WL 8849, at *3 (“Assuming for the sake of argumdrdt Plaintiffs were injured
in Delaware as a result of Harris Trust’'s conddgintiffs still have failed to
demonstrate that their injury occurred as a resulin act or omissiothat took
place in Delaware. . . . Therefore, Plaintiffs cannolyren the third prong of
Delaware’s long-arm statute to secure personadigiion over Harris Trust.”).

See Ohrstrom1998 WL 8849, at *3¢f. lotex Commc'ns, Inc. v. Defrie4998
WL 914265, at *8 (Del. Ch. Dec. 21, 1998) (“The @ed and third arguments are
that Defries' alleged breach of his fiduciary dsitees one of IOTEX’s directors
caused a ‘substantial effect’ in Delaware simply kytue of IOTEX's
incorporation in this State and that Bayendor'sgald breach of fiduciary [duty]
while he was President of IOTEX’s predecessorcaused injury in this State. . . .
These alleged ‘effects’ add nothing to the analyssause they have only a
metaphysical connection with this jurisdiction. ny judgment, as a general rule,
in the case of Delaware corporations having no tantial physical presence in
this State, an allegation that a civil conspiraaysed injury to the corporation by
actions wholly outside this State[] will not sayishe requirement found in the
Supreme Court’s opinion itstituto Bancarioof a “substantial effect . . . in the
forum state.”)

CompareHercules Inc. v. Leu Trust & Banking (Bah.) Ltd11 A.2d 476, 481
(Del. 1992) (noting that a nonresident investmeiker’'s act of giving allegedly
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Therefore, | agree with Defendants that Plaintifés/e failed to allege conduct
occurring in Delaware, on behalf of any Individixdfendant, which would satisfy the
act or omission requirement of 8 3104(c)(3). Aduugly, that statute provides no basis
for asserting jurisdiction over any Individual atiant.

5. Due Process

In addition to demonstrating a statutory basisgersonal jurisdiction as to each
Individual Defendant, Plaintiffs also must showttlize Court’s exercise of jurisdiction
over them meets the so-called minimum contactsyaisal This analysis “seeks to
determine the fairness of subjecting a nonresidefendant to suit in a distant forum by
considering all of the connections among the dedatdhe forum and the litigation. . . .
[and] ensures that ‘the States through their cpuitsnot reach out beyond the limits
imposed on them by their status as coequal soveréiga federal system®" The Court
must determine whether each nonresident defendaotsiuct and connection with
Delaware is such that he reasonably would haveipated being haled into court hefe.

Having concluded that there is no statutory basiswhich to assert personal

jurisdiction over any Individual Defendant, | needt reach Plaintiffs’ due process

fraudulent financial advice to a Delaware corpamatwith its principal place of
business in Delaware constituted an act in Delafarpurposes of § 3104(c)(3)).

8 Werner v. Miller Tech. Mgmt., L.P831 A.2d 318, 330 (Del. Ch. 2003) (internal
guotation marks omitted).

% See id
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arguments: Even assuming, however, that the relevant sstatild be construed
sufficiently broadly to confer jurisdiction as tmyaor all such Defendants here, | am
persuaded that asserting jurisdiction over themldvaffend the Due Process Clause
because of their lack of contacts with this Stat&auter and Kelly work for Vanguard, a
Pennsylvania corporation based in Pennsylvaniaerel'ts no evidence that they reside,
conduct business, or own real property in Delawarethat they have had any other
specific and relevant contact with Delaware. Femtlwhile Frashure, Chisholm, and
Wolahan work for a Delaware LLC, Acadian, they ligad work in Massachusetts,
where Acadian’s principal place of business is, dmchot own real property or any other
assets in Delawar€. Finally, Ostrer, who lives and works in the UKonks for
Marathon, a UK LLP with its principal place of boess in Londofi? While he co-
advises a Marathon pooled fund that has one De&awweestor, it is unrelated to the

mutual funds involved in this action. Ostrer haser worked in or visited this State.

%1 See Fisk Ventures, LLC v. Segab08 WL 1961156, at *6 (Del. Ch. May 7,
2008).

% See Sample v. Morga835 A.2d 1046, 1056 (Del. Ch. 2007) (“the Supreoeirt
has instructed that trial courts should permit merwnder § 3104 if the statutory
language plausibly permits service, and rely up@ua Process analysis to screen
out uses of the statute that sweep too broadly.”).

% See, e.g.Frashure Aff. §f 1-6; Chisholm Aff. 17 1-6; Wcdah Aff. Y 1-6.
Wolahan has never visited Delaware, and FrashuteClimsholm have not visited
in the last five years. | also note that Acadias Ino offices in DelawareSee
Frashure Aff. | 5.

94 SeeAff. of Neil M. Ostrer Y 1-6.
9% Id.
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In sum, Plaintiffs have not shown that Individizgfendants have the requisite
minimum contacts with Delaware to justify halingeth into court here. While those
Defendants actively may have facilitated the Funpsichases of the Challenged
Securities and overseen their management, Plainf#iled to demonstrate that they
undertook any action in Delaware or otherwise hawficient contacts with this State to
support the exercise of personal jurisdiction otheem? Therefore, | dismiss the
Complaint as to all Individual Defendants for wahpersonal jurisdiction.

6. Jurisdictional discovery

In the alternative, Plaintiffs argue that “if angubt exists concerning jurisdiction
as to any Defendant, Plaintiff[s] should be affatgerisdictional discovery® Because
Plaintiffs have the burden to make@ama facieshowing of personal jurisdiction, | have
the discretion to delay ruling on the issue ofgdittion to permit them a reasonable
opportunity for additional discovery.

In the circumstances of this case, however, | clrsPlaintiffs’ request for
additional time to take jurisdictional discoverywarranted. First, the Court never stayed
discovery in this action and Plaintiffs had oven teveeks between the filing of

Defendants’ opening briefs in support of their mmp8 to dismiss and the filing of

% See Klita v. Cyclpss Corp. 1998 WL 749637, at *4 (Del. Super. Aug. 27, 1998)
(“While it may well be true that the Brokers actiwearticipated in the conception
of the offering, drafted key provisions of the fezate, and fully anticipated that
Cyclogpss would make the filing, nothing they did condgdtl an act in this
jurisdiction satisfying due process requirementmofimal contacts.”).

% PAB 59,
% SeeCycloypss Corp.1998 WL 749637, at *4.
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Plaintiffs’ answering brief. Yet, Plaintiffs eviddy did not attempt to take any discovery
during that time period or the additional perioddoe the motions were argued. Second,
Plaintiffs counsel have extensively litigated semiklaims in other jurisdictions in the
past and are well aware of their potential jurisdital discovery needs. Finally, the
parties do not seriously dispute the nature of viddial Defendants’ contacts with
Delaware|.e., they provided advisory services to Delaware srugtose principal places
of business are in Pennsylvania. Instead, theagteements focus on the legal import of
those contacts and are not fact intensive. Farfdliese reasons, | am not persuaded that
additional factual discovery would benefit the mt jurisdictional dispute or that the
attendant delay would be justified. Thereforeehy Plaintiffs’ request for leave to take
jurisdictional discovery.

B. Defendants’ Motions for Dismissal Based on Plainti§’ Failure to Make a
Pre-suit Demand

The parties next dispute a host of issues relabnghether Plaintiffs needed to
make a pre-suit demand regarding some or all of ¢bents in the Complaint.
Specifically, Defendants claim that all of the ctauare derivative in nature and subject
to a demand requirement. They further assert Phaintiffs have failed to satisfy the
applicable demand requirements as articulated ubedmware statutory and common
law. Plaintiffs counter that they properly havatst direct claims in Counts IV and V.
Moreover, regarding Counts I-lll, Plaintiffs avdrat they adequately have pled facts
from which the Court reasonably can infer that mgka demand on the Board of

Trustees would have been futile and, thus, thdurato do so is excusable. | begin by

41



addressing whether Plaintiffs may proceed on ttieect claims for breach of fiduciary
duty and negligence arising from Defendants’ cimglézl conduct here. Finding that all
of their claims are derivative in nature, | theraexne Plaintiffs’ arguments for why
demand should be excused as to their derivativensla

1. Plaintiffs have not properly stated direct claims under Counts IV and V

Plaintiffs contend that, under the governing Del@enstandard found ifiooley v.
Donaldson, Lufkin & Jenrette, In& their claims against Defendants are not exclugivel
derivative.

In Tooley the Supreme Court explained that to determinethvane claim is direct
or derivative, a court must look exclusively to (@ho suffered the alleged harm and (2)
who would receive the benefit of any recovery dreotremedy® The manner in which
a plaintiff labels its claim and the form of wonglsed in the complaint are not dispositive;
rather, the court must look to the nature of thengralleged, taking into account all of
the facts alleged in the complaint, and determioe ifself whether a direct claim
exists'® As to the first prong of ooley the “stockholder’s claimed direct injury must be

independent of any alleged injury to the corporatio . . [The stockholder] must

demonstrate that the duty breached was owed taiid] that [it] can prevail without

% 845 A.2d 1031 (Del. 2004).

190 |d. at 10353ee In re J.P. Morgan Chase & Co. S’holder LjtR06 A.2d 808, 817
(Del. Ch. 2005)aff'd, 906 A.2d 766 (Del. 2006).

191 See In re J.P. Morgan Chas806 A.2d at 817|n re First Interstate Bancorp

Consol. S’holder Litig.729 A.2d 851, 860 (Del. Ch. 1998).
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showing an injury to the corporatioi’® If the nature of the injury is such that it falls
directly on the business entity as a whole and eatondarily on individual investors “as
a function of and in proportion to [their] pro ratavestment in the [entity],” then the
claim is derivative and may be prosecuted only ehalf of the entity as a derivative
action’® As to the second prong dfooley “in order to maintain a direct claim,
stockholders must show that they will receive thadiit of any remedy™®*

Plaintiffs argue that they suffered individual in@gs separate and distinct from the
injuries suffered by Nominal Defendants. Specliijcathey argue that Nominal
Defendants did not suffer an actual loss at the tilheir Affected Funds purchased the
Challenged Securities, but rather would suffer aien they sold them and realized a
loss. Pointing to the unique structure of seriesual funds and the fact that the NAV of
each of the Affected Funds was recalculated onilg Hasis, Plaintiffs contend that they
suffered an additional, direct harm in that “[ejvetay that there was a downward
adjustment based on a decline in the market valu¢h® [Challenged Securities],

Plaintiffs suffered actual injury — a reductiontie calculated value of their shares — even

192 Tooley 845 A.2d at 1039n re J.P. Morgan Chas®06 A.2d at 817.

103 Kelly v. Blum 2010 WL 629850, at *9 n.63 (Del. Ch. Feb. 24,@01n re Triarc
Cos, 791 A.2d 872, 878 (Del. Ch. 2001).

104 Albert v. Alex. Brown Mgmt. Servs., In€005 WL 2130607, at *13 (Del. Ch.
Aug. 26, 2005)Big Lots Stores, Inc. v. Bain Capital Fund VII, LLE22 A.2d
1169, 1179 (Del. Ch. 2006) (noting that a direeairal is one in which “no relief
flows to the corporation”).
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though the Funds had not necessarily realized @sg 4t all.**> Put simply, Plaintiffs
argue that because the NAV of each Affected Fund, thus, the contractual redemption
price of their shares, was recalculated daily,Rifés suffered a direct injury apart from
the injury the Funds themselves would suffer whnayteventually sold the securities.
Except for Gentile v. Rossettediscussedinfra, Plaintiffs cited no Delaware
authority for this proposition. Instead, they rely Strigliabotti v. Franklin Resources,
Inc., a case from the Federal District Court for thethern District of California. There,
plaintiffs, stockholders in several mutual fundghe Franklin Templeton fund complex,
brought suit against various defendant-investmenwisars who provided services to such
mutual funds. The plaintiffs claimed that, amontpen things, the defendants had
charged the funds excessive fees in violation 86@®) of the ICA'® Citing to, among
other casesJooley the court stated that it had to decide whetherethvas a corporate
injury to determine whether the plaintiffs’ claimgainst the defendants were derivative
or direct'® The court inStrigliabotti held that the claims were direct and the plaistiff

had alleged injury to themselves, and not to thmel$y because “the financial harm from

195 pPAB 49 Plaintiffs assert that they suffered lost profiis the “loss in value that

their shares would have had if, the Funds’ porfdlad been invested in lawful
investments.”ld.

19 Strigliabotti v. Franklin Res., Inc2005 WL 645529, at *1 (N.D. Cal. Mar. 7,
2005).

107 1d. at *8.
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overcharges is harm to the individual investorspwlwn the Funds’ assets and bear its

expenses directly on a pro rata basfé.”

The holding inStrigliabotti is not controlling in this case for at least threasons.

First, as a decision from a California federal tpitris not binding on this Coutt?

Second, courts from other jurisdictions have qoesii its reasonify’ and at least one

later decision by another California district coteld, in a similar context, that the

plaintiffs could not state a direct claifli. Finally, and most importantly, courts in other

108

109

110

111

Id. In addition toStrigliabotti, at least one other case has found that the unique
structure of mutual funds and the manner in whiokirt NAVs are calculated
permits stockholders to sue directly on claims gatlg unlawful conduct that
diminishes the value of a fund’s portfoli&eeln re Mut. Funds Inv. Litig.590 F.
Supp. 2d 741, 746 (D. Md. 2008). As discussedchantext, however, | do not
consider the reasoning of these cases on this gEgeasive.

See Meso Scale Diags., LLC v. Roche Diags. Gni2b#1 WL 1348438, at *13
(Del. Ch. Apr. 8, 2011).

See, e.g.Hogan v. Baker2005 WL 1949476, at *4 (N.D. Tex. Aug. 12, 2005)
(“Plaintiffs point to Strigliabotti . . . which allowed an investor to proceed with a
direct action based on the ‘unique structure’ oftualifunds. . . . However, the
Court is unpersuaded that the distinction betweeriuat fund ownership and
stock ownership described by Plaintiffs is suffitigo transform their claims from
derivative to direct. . . . Whil8trigliabotti is on point, its reasoning is at odds with
the overwhelming majority of courts who have adsdees this issue. In fact,
Strigliabotti does not cite any applicable case law in reachisagholding.”)
(internal citations omitted)stegall v. Ladner394 F. Supp. 2d 358, 365 (D. Mass.
2005) (“To the extenttrigliabotti stands for the proposition that mutual fund
investors enjoy the right to a direct action simpbcause the value of shares in
the fund are computed daily on a pro rata bagisdlit unpersuasive.”).

See Mutchka v. Harrjs373 F. Supp. 2d 1021, 1027-28 (C.D. Cal. 2088 also
Hogan 2005 WL 1949476, at *4 (“Further, the factsMutchka v. Harris. . .a
conflicting case decided aft&trigliabotti, are practically identical to the facts in
the case at hand. Mutchka,the court quickly rejected the exact argument that
Plaintiffs make here. . . . Instead of focusingtioa ‘unique structure’ of mutual
funds, theMutchka court focused on whether the investors’ injury vastinct
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jurisdictions who have considered the issue haveraened that the conclusion reached
in Strigliabotti was inconsistent with Delaware |avy.

| concur with these courts’ interpretations of edae law and find, on the facts
pled in the Complaint, that Plaintiffs have fail@dallege an injury separate and distinct
from an injury alleged to have been suffered by #igected Funds of Nominal
Defendants. The unlawful conduct asserted by #f@nin relation to the Trustee
Defendants essentially involves Trustee mismanagemepurchasing and then holding
the Challenged Securities. Under Delaware lawggalions of trustee or director
mismanagement regarding securities portfolio invesits generally are considered

derivative in naturé®®

from that suffered by the corporation. . . . TMeatchka court reasoned that an
investor, whether investing in stocks or mutual dsinis not injured by a
diminution in share value until he sells his shaaed ‘the fact that the funds’
value is calculated daily does not make the alleggdy any more direct.’ ”).

112 gSee, e.g.In re Goldman Sachs Mut. Funds Fee Ljtig006 WL 126772, at *6
(S.D.N.Y. Jan. 17, 2006) (“We are not persuaded [B&igliabotti’s| holding,
which applied a similar (though not identical) stard for derivative suits under
California law, is consistent with Delaware law.atRer, a pro rata bearing of
expenses by individual shareholders seems to fi#tlirwthe very essence of an
injury which is not independent from that suffet®gdthe corporation.”)Hogan
2005 WL 1949476, at *4 (“the misconduct alleged Rigintiffs did not injure
Plaintiffs or any other Fundholders directly, bastead injured them indirectly as
a result of their investment in the Funds. Furthesveral courts applying
Delaware law have held that if the only injury to iavestor is the indirect harm
which consists of the diminution in the value of br her shares, the suit must be
derivative.”) (internal citations omitted).

113 See Albert v. Alex. Brown Mgmt. Servs.,,18605 WL 2130607, at *13 (Del. Ch.
Aug. 26, 2005) (“The gravamen of these claims &t tthe Managers devoted
inadequate time and effort to the management ofthels, thereby causing their
large losses. Essentially, this is a claim for n@asagement, a paradigmatic
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Plaintiffs argue, however, that the “series” staetof the Nominal Defendants
makes investors in Vanguard Global and Vanguarcdbfgan “essentially a minority
class of shareholders of Nominal Defendants” wharesmo common interests with
investors in the other seven series of funds offée Nominal Defendants* Based on
this premise, Plaintiffs contend that the injuryfered by the holders of shares in the
Affected Funds was not inflicted on holders of thimer series of funds or on the
Nominal Defendants themselves because each sérsearities is segregated from the
rest.

The focus of Plaintiffs’ argument is wrong and instent with the distinction
drawn between direct and derivative claims. | @brsit more appropriate to compare
the alleged injury suffered by Plaintiff-stockhalgdewith that allegedly suffered by the
Affected Fund in which they invested, rather thathwhe alleged harm to the Nominal
Defendants. For one thing, each series withinreesenutual fund complex acts as a
completely segregated fund in the business of tingsn securities™® Besides being
considered a discrete economic unit, each sertes of treated as a separate investment
company for various purposes under the ICA, evengh it may not have separate legal

form and may be covered under the umbrella of glsitrust entity, like Nominal

derivative claim.”);In re Evergreen Mut. Funds Fee Litigi23 F. Supp. 2d 249,
261 (S.D.N.Y. 2006);Weinstein v. Appelbayml93 F. Supp. 2d 774, 782
(S.D.N.Y. 2002).

114 PAB 50.

115 SeeJoseph R. FlemingRegulation of Series Investment Companies Under the

Investment Company Act of 1941@ Bus. LAw. 1179, 1181 (1989).
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Defendant$’® For another thing, courts in various jurisdicohave recognized the

independent nature of each series within mutuatl frast entities in determining that

stockholders who invested in one or a few mutuatifgeries within a single trust do not

have standing to assert claims for purported wromggdon behalf of all of the series

within that trust'’ In addition, the fact that Plaintiffs brought saigainst Nominal

Defendants “d/b/a” the Affected Funds further supgpany inclination to compare the

alleged injuries of the Affected Funds to the imgar claimed by the stockholder-

Plaintiffs. Finally, doing so would comport witling Delaware Statutory Trust Act

(“DSTA”), which permits a statutory trust, througts governing instrument, to treat

116

117

See id at 1179-81 (“With a few notable exceptions, tB&€] and its staff have
applied the provisions of the [ICA] to a seriesduas if the individual portfolios
of that fund were separate investment companies.”).

See, e.g.Stegall v. Ladner394 F. Supp. 2d 358, 362-63 (D. Mass. 2005) ffigoti
that in certain contexts, each series within attisitreated as a separate corporate
entity with separate management contracts and dfiatebution plans, which
prevents plaintiffs from using the corporate stmoetof the broader investment
company to confer standing across all funds withi@ same company, even if
each series fund is not separately incorporai#fl)iams v. Bank One Corp2003
WL 22964376, at *1 (N.D. Ill. Dec. 15, 2003) (“Tteeis no precise parallel to the
described arrangement in the corporate world, leitctosest analogy still seems
to be that of separate subsidiaries (the variousahdunds) that share a common
parent (the Massachusetts business trust). Whdatot®rover the other factors
identified in counsel's submission is the totalesafeness of the beneficial interest
in the funds, with [the plaintiff] being a sharettet in only two of them. [His]
small holdings in those two funds provide no jus#ifion for using them as a
springboard for him to act on behalf of the umlardlassachusetts trust . . . .I);

re Am. Mut. Funds Fee Litig2005 WL 3989803, at *1-2 (C.D. Cal. Dec. 16,
2005).
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different series within the trust as distinct ecmio entities:'® Indeed, Nominal

Defendants have elected to so treat certain agndtfabilities of each series under their

respective declarations of trust (collectively, tBeclarations”)

119

118

119

See, e.g.12Del. C. 88 3804(a) (“in the event that the governing unstent of a
statutory trust, including a statutory trust which a registered investment
company under the [ICA] . . . creates 1 or moréeseas provided in § 3806(b)(2)
of this title, and if separate and distinct recoads maintained for any such series
and the assets associated with any such serié®lakén such separate and distinct
records . . . and accounted for in such separat@istinct records separately from
the other assets of the statutory trust, or anyeroteries thereof, and if the
governing instrument so provides, and notice of limiation on liabilities of a
series as referenced in this sentence is set forthe certificate of trust of the
statutory trust, then the debts, liabilities, obatigns and expenses incurred,
contracted for or otherwise existing with respextat particular series shall be
enforceable against the assets of such series amdynot against the assets of the
statutory trust generally or any other series thier@nd, unless otherwise provided
in the governing instrument, none of the debtgjliies, obligations and expenses
incurred, contracted for or otherwise existing widspect to the statutory trust
generally or any other series thereof shall berepftble against the assets of such
series.”); 3805(h) (“Except to the extent otherwm®vided in the governing
instrument of the statutory trust, where the stajuttrust is a registered
investment company under the [ICA] . . . any clagsup or series of beneficial
interests established by the governing instrumeitt vespect to such statutory
trust shall be a class, group or series prefersedoadistribution of assets or
payment of dividends over all other classes, graupseries in respect to assets
specifically allocated to the class, group or seds contemplated by § 18 (or any
amendment or successor provision) of the [ICA] provided that this section is
not intended to affect in any respect the provisioh § 3804(a) of this title.”);
3806(b)(2) (“A governing instrument may contain gopvision relating to the
management of the business and affairs of thetstgturust . . . [including]
establish[ing] or provid[ing] for the establishmaitdesignated series of trustees,
beneficial owners, assets or beneficial intereatany separate rights, powers or
duties with respect to specified property or ollyas of the statutory trust or
profits and losses associated with specified ptgper obligations, and, to the
extent provided in the governing instrument, anghsseries may have a separate
business purpose or investment objective . . ..").

See, e.q.Aff. of Brian C. Ralston (“Ralston Aff.”) Ex. AAmended and Restated
Agreement and Declaration of Trust of Vanguard rimagional Equity Index
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Against this background, | find that each stockkolMho held shares in Vanguard
European and Vanguard Global suffered an alleg@aryinbased on their pro rata
ownership of shares in those Funds. The declinbenshare prices of the Challenged
Securities would have exerted downward pressurtherNAV of each Affected Fund,
which, in turn, allegedly caused a concomitant tiegaeffect on the redemption value of
each stockholder's Affected Fund investment. Tlamg; injury to Plaintiffs based on a
diminution of the value of their shares is secoydard derivative to the alleged injury

suffered by the Funds themselVés.

Funds (“VIEIF Declaration”), Art. Ill 8 6(a)-(b)d. Ex. B, Amended and Restated
Agreement and Declaration of Trust of Vanguard Eami Funds (“VHF
Declaration”), Art. Il § 6(a)-(b).

120 SeeGentile v. Rossett®06 A.2d 91, 99 (Del. 2006) (“any dilution in ual of the
corporation's stock is merely the unavoidable tegflom an accounting
standpoint) of the reduction in the value of thérencorporate entity, of which
each share of equity represents an equal fractionthe eyes of the law, such
equal ‘injury’ to the shares resulting from a cagte overpayment is not viewed
as, or equated with, harm to specific shareholdetwidually.”) Moreover, the
manner in which NAVs are recalculated on a dailgibaoes not change the fact
that the harm allegedly suffered by investors ioheaf the Affected Funds is the
same harm allegedly suffered by those Furfsise, e.gMutchka v. Harris 373 F.
Supp. 2d 1021, 1027-28 (C.D. Cal. 2005) (“Furtheemdhe fact that the funds’
[NAV] is calculated daily does not make the allegegury any more direct
because the injury is not realized until an invdsteells his or her shares of the
fund. In that respect, mutual funds are no diffietan stock ownership, where
the value of shares is calculated by the marketplaith each and every trade.
The Court therefore finds that the Mutchkas’ negfige and breach of fiduciary
claims allege an injury to the funds, and thus nmhestbrought derivatively.”);
Stegall v. Ladner394 F. Supp. 2d 358, 366 (D. Mass. 2005) (“I db see how
that calculation is materially different from fluetting daily prices of shares held
by stockholders of publicly traded corporationsheTassets remain those of the
fund, as the earnings are of a corporation unstrifiuted. The mutual fund
participant has a right to those assets, but ight derives from-is derivative of-
the fund.”).
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Even if | compare the alleged injury of investonsthe Affected Funds to the
alleged injury suffered by Nominal Defendants, awad solely to the relevant Affected
Funds, | still would find that Plaintiffs failed tallege an independent injury. Plaintiffs
assert that only they, and not stockholders inather seven series of funds in Nominal
Defendants, were harmed by the Challenged Seaugtiechases here. Nevertheless, the
injury of which they complain was caused by a dimion in the Affected Funds’ share
values unconnected to any violation of voting rggbit allegation that the Affected Funds
were singled out to have their share values dirhedso benefit one or more of the other
series. In this situation, harm can be said teeHallen directly on Nominal Defendants,
as the umbrella entity controlling the Affected Banand only indirectly in pro rata
fashion on stockholders who owned shares in thasel$2** Therefore, | find that under
the first prong ofTooley Plaintiffs have not demonstrated that they seflean injury
independent from that suffered by the Affected FuadNominal Defendants.

Turning to the second prong dboley | must consider who would receive the
benefit of any remedy obtained as a result of Dediets’ alleged wrongdoing. Assuming

that Plaintiffs succeed in proving that, for exaedDefendants breached their fiduciary

121 geelapidus v. Hecht232 F.3d 679, 683 (9th Cir. 2000) (“A shareholdees not
acquire standing to maintain a direct action whenalleged injury is inflicted on
the corporation and the only injury to the shardhplis the indirect harm which
consists of the diminution in the value of his er Bhares. ... While it is true that
only shareholders in the series correspondingeéduhd, and not shareholders in
the other ten series, were affected by the allggadproper issuance of senior
securities, an injury caused simply by the alleggmiance of senior securities
unconnected to any violation of voting rights wouldd an injury to the trust
generally. Therefore, any harm to the fund-serfemeholders arising from such
an issuance of securities would be only indirecirijernal citations omitted).
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duties to the Affected Funds, it is logical to assuthat the remedy for that breach would
go to those Funds only, and not the other seri¢sionvNominal Defendants. Such a
remedy would not be inconsistent with the provisioof the DSTA or Nominal
Defendants’ respective Declarations. Moreoverin@fés have not cited any case law or
other authority or reasoning that would precludeasition of a remedy that would flow
to the Affected Funds only. Such a remedy woulgbsut my conclusion that Counts 1V
and V are not properly pleaded as direct claims.

Plaintiffs posit that perhaps the remedy would flmmNominal Defendants and, in
that case, benefit all of their series of fundg] aot just the Affected Funds. Defendants
concede, however, that any remedy obtained asuét i#sinjury to the Affected Funds
would “flow to the [Affected] Funds directly and lgnindirectly to [their] shareholders
on a pro rata basi$?® Again, Plaintiffs have not cited any case or jiled any analysis
as to why a derivative remedy must flow to Nomibafendants and not the specific
funds in them that supposedly were harmed by Defietsdd conduct. Therefore, | find

this argument unpersuasivg.

122 TRB 25

123 Pplaintiffs also make two subsidiary argumentsarding Tooley’s second prong.

First, they contend that proceeding exclusivelytlogir derivative claims would
result in only those who owned shares at the timeaovery being able to share
in the remedy, which would be an investor poputatiifferent from the “group
that owned shares at the time of the injury.” PB® | find no merit in this
argument. That certain stockholders no longer ehares of the Affected Funds
does not change the derivative nature of the hdlegedd by Plaintiffs. Rather, it
means that those investors no longer have standipgirsue a derivative claim.
Indeed, to proceed derivatively against a Delavaagéutory trust, a plaintiff has
the burden of satisfying a continuous ownershipuiregnent. 12Del. C. §
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Moreover, Plaintiffs do not argue that their claifas breach of fiduciary duty and
negligence in Counts IV and V are exclusively direcRather, as reflected in the
substantively identical claims in Counts | andtHey argue that undeBentile those
claims are simultaneously both derivative and direlaintiffs’ reliance orGentile is
misplaced, however. In that case, the Supreme tGdentified a situation in which
minority stockholders may bring both derivativelgdadirectly a claim for breach of
fiduciary duties based on “a species of corporagrgayment claim** Such a claim
arises where: “(1) a stockholder having majority effective control causes the
corporation to issue ‘excessive’ shares of its kstot exchange for assets of the
controlling stockholder that have a lesser valunel @) the exchange causes an increase
in the percentage of the outstanding shares owgdtieocontrolling stockholder, and a

corresponding decrease in the share percentage dowgethe public (minority)

3816(b) (“In a derivative action, the plaintiff muse a beneficial owner at the
time of bringing the action . . . ."see alsd_ewis v. Andersqrd77 A.2d 1040,
1049 (Del. 1984)Strategic Asset Mgmt., Inc. v. Nichols@004 WL 2847875, at
*1-2 (Del. Ch. Nov. 30, 2004).

Plaintiffs also argue that the “cost of a judgmentfavor of Plaintiffs against
Vanguard would fall disproportionately on the haoklef the other seven series of
shares offered by Nominal Defendants.” PAB 50. sAesh, they contend that the
interests of stockholders of the Affected Fundsdifierent from the interests of
the stockholders of the other series within NomiDafendants. This argument
also is unpersuasive. The relevant inquiry in cheiteing whether a claim is direct
or derivative is supplied ifooley which focuses on who suffered the alleged
injury and who would receive the benefit of a regnéat that injury. See Tooley
845 A.2d at 1033. Plaintiffs have cited no auttyofor shifting the focus to
identifying the entities that might have to conitb to a potential remedy for an
alleged injury.

124 SeeGentile v. Rossett®06 A.2d 91, 99-100 (Del. 2006).
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shareholders**®> The “limited circumstances involving controllirjockholders” that

gave rise to a dual direct and derivative claimGantile simply do not exist in the

circumstances of this ca¥®. Plaintiffs have not alleged that the Affected &siror

Nominal Defendants have a controlling stockholdit, alone that a controlling

stockholder caused those entities to enter intcaasaction that caused, among other

things, a redistribution to the controlling stoclder of a portion of the economic value

and voting power embodied in minority stockholdérgerests?’” Moreover, Plaintiffs

have not alleged that any Defendants sought toecamfbenefit on other fund series

125

126

127

See id In holding that this situation gives rise to eridative claim, the Court
observed that “[b]Jecause the means used to acftiewdéransaction’s] result is an
overpayment . . . of shares to the controllingclgtolder, the corporation is
harmed and has a claim to compel the restoratigheo¥alue of the overpayment.
Id. at 100. But, it further explained that suchtaation also gives rise to direct
claims for the public or minority stockholders bktcorporation because “the end
result of this type of transaction is an impropansfer . . . of economic value and
voting power from the public shareholders to thejomity or controlling
stockholder. For that reason, the harm resultimgnfthe overpayment is not
confined to an equal dilution of the economic vadunel voting power of each of
the corporation's outstanding shares. A sepa@t® lalso results: an extraction
from the public shareholders, and a redistributeothe controlling shareholder, of
a portion of the economic value and voting powerbeded in the minority
interest.” 1d.

See Feldman v. Cutgi®51 A.2d 727, 728-29 (Del. 200&ege alsoDubroff v.
Wren Hldgs., LLC2009 WL 1478697, at *3 (Del. Ch. May 22, 2009<dribing
the circumstances in which a claim is both dired derivative undeGentile as
“unique”); Green v. LocatePlus Hldgs. Coy 2009 WL 1478553, at *2 (Del. Ch.
May 15, 2009) (similarly describing a dual-naturelhim under Gentile as
occurring in a “specific situation.”).

As discussedupra because of the nature and structure of seriegahtunds, |
reject Plaintiffs’ suggestion that each series imita fund complex should be
viewed as containing a series of minority stockbaddof a larger entity.
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within either Nominal Defendant at the expenseh# Affected Funds. On the facts
alleged in the Complaint, therefofgentileis inapposite.

Having carefully considered Plaintiffs’ argumentsitt Counts 1V and V of their
Complaint qualify as direct claims und€ooley | find they are without merit and hold
that Plaintiffs have stated derivative claims onlyhus, | will dismiss with prejudice
Counts IV and V of the Complaint.

2. Is demand excused?

Having concluded that Plaintiffs’ claims are allrigative, | now address
Defendants’ argument that Plaintiffs were requitednake a demand on the Board of
Trustees or demonstrate that such a requiremenex@ssed. Plaintiffs concede that
they did not make a demand, but argue that the Gomipleads sufficient facts from
which | may infer that their failure to do so wasesed.

Under Court of Chancery Rule 23.1, a derivative plamt must “allege with
particularity the efforts, if any, made by the pl&f to obtain the action the plaintiff
desires from the directors . . . and the reasonghéoplaintiff's failure to obtain the action
or for not making the effort'*® Under this rubric, Delaware courts typically apphe of

two tests for determining whether a complaint stddag dismissed for failure adequately

128 Ct. Ch. R. 23.1(a). Like Rule 23.1, § 3816(c}tad DSTA, which applies because
Nominal Defendants are Delaware statutory trustsyiges that plaintiffs have the
burden to plead with particularity in their complathe efforts, if any, that they
took “to secure initiation of the action by the dtees, or the reasons for not
making the effort.” 12Del. C. 8 3816(c). While plaintiffs do not need to plead
evidence, they must do more than offer concluseagements or mere notice
pleading. See Brehm v. Eisner46 A.2d 244, 254-55 (Del. 2000).
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to plead demand futility. First, th&ronsontest applies to claims involving contested
board action with respect to a specific transactiprwonscious business decisigh. It
states that demand on a board is excused onlyeit@implaint contains particularized
factual allegations that raise a reasonable dd#itdither: (1) the board of directors are
disinterested and independent; or (2) a challengatsaction or conduct was otherwise
the product of a valid exercise of business judgriién

The Ralestest, on the other hand, applies in lieu of Arensontest where the
subject of a derivative suit is not a board decidat rather a board’s inaction leading to
a violation of its oversight dutids’ Under this test, to determine whether demand is
excused, a court must examine whether the boatdvihald be addressing the plaintiff's
demand is capable of impartially considering itsritaewithout being influenced by
“improper considerations:**  Specifically, a court must determine whether “the
particularized factual allegations of a derivatigdockholder complaint create a

reasonable doubt that, as of the time the compisifited, the board of directors could

129 SeeAronson v. Lewijs473 A.2d 805, 813 (Del. 1984)yerruled on other grounds
by Brehm v. Eisner746 A.2d 244 (Del. 2000Wood v. Baum953 A.2d 136, 140
(Del. 2008).

130 See, e.g.White v. Panic783 A.2d 543, 551 (Del. 2001ronson v. Lewis473
A.2d at 814.

131 Wood 953 A.2d at 140Rales v. Blasband634 A.2d 927, 933-34 (Del. 1993)
(noting that theAronsontest should not be applied “(1) where a businessstn
was made by the board of a company, but a majofityie directors making the
decision have been replaced; (2) where the subjettte derivative suit is not a
business decision of the board; and (3) wherethe .decision being challenged
was made by the board of a different corporation.”)

132 Rales 634 A.2d at 934.
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have properly exercised its independent and drasted business judgment in
responding to a demand® As under theAronsontest,Ralesrequires that a majority of
the board to which a demand would be made “be @mbonsider and appropriately to
respond to a demand ‘free of personal financiakregt and improper extraneous
influences.”™** UnderRales therefore, demand is excused if the Court filds there is
“a reasonable doubt that a majority of the Boardilddoe disinterested or independent in
making a decision on demantf”

Plaintiffs argue that demand is excused here uRdézsbecause the Complaint
pleads facts that create a reasonable doubt thetj@rity of the Trustee Defendants are
disinterested or independent. In particular, tipnt to the fact that the Trustee
Defendants failed to take appropriate action aftecoming aware of the other
Defendants’ wrongdoing in causing the Affected Furtd purchase and hold the
Challenged Securities. Defendants quibble withnEifés’ assertion thaRalesgoverns
this case and, instead, argue tAabnsonapplies because the Complaint alleges that
Trustee Defendants, with the other Defendants, ikngly caused, and participated in a

scheme to cause, the [Affected Funds] to purchisd n one or more illegal gambling

133 |d.: Wood 953 A.2d at 140-41.

134 Beam ex rel. Martha Stewart Living Omnimedia, mcStewart 833 A.2d 961,

977 (Del. Ch. 2003gff'd, 845 A.2d 1040 (Del. 2004) (internal citations tied).

135 |d. (internal quotation marks omitted).
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businesses,” which Defendants characterize as atibey of “affirmative board
action.”%°

| need not resolve this dispute, however, becaasealiscussed below, | find that
the Complaint does not allege particularized facticient to cast reasonable doubt on
the independence or disinterestedness of TrustéenBents under eitheironson or

Rales™’

a. Statutory independence and disinterestedness

As Nominal Defendants are Delaware trusts and, ttnestures of statute, | look
first to the DSTA for the applicable standard fedependence and disinterestedness. A
stockholder-plaintiff may bring a derivative acti@am behalf of the statutory trust in
which they own shares without making a pre-suit aedn“if an effort to cause [the
trust’s trustees] to bring the actiennot likely to succeet® The DSTA is enabling in
nature and, as such, permits a trust through tkdsions of trust to delineate additional
standards and requirements with which a stockhgitgentiff must comply to proceed
derivatively in the name of the trUst. The Declarations for both VIEIF and VHF have

done just that; they contain identical provisiortsak provide that:

16 TRBO.

137 SeeGuttman v. Huang823 A.2d 492, 500 (Del. Ch. 2003) (“the differeac
between thdkalesand theAronsontests in the circumstances of this case are only
subtly different, because the policy justificatibor each test points the court
toward a similar analysis.”).

138 12Del. C.§ 3816(a) (emphasis added).
139 Seeid§ 3816(e).
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[A] demand on the Trustees shall only be deemedikeiy

to succeed and therefore excused if a majorith@fBoard of
Trustees, or a majority of any committee estabtishe
consider the merits of such action, is composedraobtees
who are not “independent trustees” (as that terdefsed in
the [DSTA]) 1

The DSTA defines “independent trustee” as any ¢ieistho is not an “interested person
of the trust, as that term is defined in the I1EA.

In interpreting the interplay between the relevpottions of the DSTA and the
ICA, one federal court explained that a trusteanisinterested person” under the ICA if
he is an “affiliated person,” which means that thustee is “controlled” by or “controls”
its investment advisdf? The ICA defines “control” as the “power to exseia

controlling influence over the management or pekcof a company, unless such power

190 SeeVIEIF Declaration Art. VIII § 10(a); VHF Declarath Art. VIII § 10(a). The
provisions of Nominal Defendants’ Declarations “aret subject to reasonable
dispute because they are capable of accurate adg determination by resort to
‘sources whose accuracy cannot reasonably be quoedti” i.e., SEC documents.
See MicroStrategy Inc. v. Acacia Research CA&fp10 WL 5550455, at *4 (Del.
Ch. Dec. 30, 2010). Therefore, | properly may tamkkcial notice of them.

1“1 Seel2Del. C.§ 3801(d).

142 Boyce v. AIM Mgmt. Gp., Inc2006 WL 4671324, at *5 (S.D. Tex. Sept. 29,
2006);see alsavligdal v. Rowe Price-Fleming Int’l, Inc248 F.3d 321, 329 (4th
Cir. 2001) (“Disinterested directors are . . . d$kd] who are not ‘affiliated’ with
the fund's investment adviser-i.e., they are nontmlled’ by the investment
adviser”; 15 U.S.C. § 80a-2(a)(3) (defining “affled person” to mean, among
other things, “(C) any person directly or indirgctiontrolling, controlled by, or
under common control with, such other person; (B) afficer, director, partner,
copartner, or employee of such other person; [@BH]f such other person is an
investment company, any investment adviser thewofany member of an
advisory board thereof[.]").
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is solely the result of an official position witluch company*?® It further specifies,
however, that a natural person will be presumedtadie a controlled persdfi* In
addition, pursuant to the DSTA, if a trustee is aotinterested person under the ICA, he
will be deemed to be independent and disinteresiedll purposed?®> Thus, because the
Trustee Defendants to whom Plaintiffs would havedsel to make their demand are
natural persons, they are presumed to be indepeadendisinterested for all purposes
under Delaware law°

To rebut this presumption, Plaintiffs, again, pothe Court to the “unique
structure” of series mutual funds as placing thesi@e Defendants in a web of “multiple,
serious, actual, and irreconcilable conflicts’” They highlight, in particular, two such
conflicts as preventing Trustee Defendants fronrmgcas disinterested and independent
trustees. First, they focus on the fact that tihestBes constitute the entire Board of
Trustees of Nominal Defendants as well as the boadirectors of Vanguard, a primary
Defendant. As such, Plaintiffs contend that theusieée Defendants have an

irreconcilable conflict because they cannot carty their fiduciary duties owed to

143 15 U.S.C. § 80a-2(a)(9).

144" |d.; Boyce 2006 WL 4671324, at *5. This presumption is tedhle. Seel5
U.S.C. 8§ 80a-2(a)(9).

145 Seel2Del. C.§ 3801(d);In re Goldman Sachs Mut. Funds Fee Lijti§006 WL
126772, at *11 (S.D.N.Y. Jan. 17, 2006) (“Under &edre law, trustees who are
not ‘interested’ under the ICA ‘shall be deemedeijpeindent and disinterested for
all purposes.™).

146 See Boyge2006 WL 4671324, at *5.
147 PAB 35,
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Nominal Defendants who are suing Vanguard, whel #iso owe fiduciary duties to
Vanguard. Second, Plaintiffs argue that the Trust@efendants face another
irreconcilable conflict because they also servéhastrustees for every other investment
company managed by Vanguard within the Vanguard @lexn Specifically, because
each investment company has a financial interesVanguard, they contend that a
decision to pursue the interests of stockholdefdaminal Defendants against Vanguard
would be contrary to the interests of the stockérddn the other investment companies
managed by Vanguard®
Preliminarily, | find no merit in Plaintiffs sugggon that the Trustees’ service on

multiple boards of statutory trusts within the sasegies mutual fund complex makes
them interested persons for purposes of the ICAst,Rhe ICA makes clear that “no
person shall be deemed to be an interested pefsan imvestment company solely by
reason of . . . his being a member of its boardigctors . . . **° The DSTA further
provides that

the receipt of compensation for service as an ieddent

trustee of the statutory trust and also for sendse an

independent trustee of 1 or more other investmentpanies

managed by a single investment adviser (or an lis#d
person” (as such term is defined [in the ICA]) afcls

148 Pplaintiffs also argue that the Trustees madezé&able personal investments’ as

‘private individuals’ in the funds they overseendaherefore in Vanguard itself,”
which allegedly demonstrates that they have petsotaests in conflict with the
interests of Nominal Defendantid. at 39-40.

149 15 U.S.C. § 80a-2(a)(19)(A).
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investment adviser) shall not affect the status dfustee as
an independent trustee under this chapfer.

Moreover, neither the ICA nor the SEC prohibits thee of multi-board membership
within mutual fund complexeS’ Indeed, “membership on the boards of severalsund
within a mutual fund complex is the prevailing fiiee in the industry*®® Thus, as
courts in other jurisdictions and in similar cortgeave held previously, | hold that
trustees who serve on multiple boards within thmesanutual fund complex are npér
seinterested persons under the ICA, even thoughumgsone fund’s interests within the
complex might adversely affect the complex’s otherds’>® Thus, service on multiple
boards alone is insufficient to cast reasonabldotion a trustee’s ability to exercise his
business judgment as to whether to accept a sttuki® demand to bring suit against a
board of trustees or others.

Plaintiffs argue, however, that they have pled nibas the Trustees’ mere service

on multiple investment company boards within themsaomplex. They emphasize that

150 12Del. C.§ 3801(d).
151 Migdal v. Rowe Price-Fleming Int'l, Inc248 F.3d 321, 330-31 (4th Cir. 2001).
152 Id

133 See, e.gid.; Seidl v. Am. Century Cos713 F. Supp. 2d 249, 261-62 (S.D.N.Y.
2010) (“To hold otherwisevould essentially nullify the demand requirement in
situations where the corporation is an investmemnh fwith multiple related
funds.”); In re Mut. Funds Inv. Litig.384 F. Supp. 2d 873, 878-79 (D. Md. 2005);
Krantz v. Fid. Mgmt. & Research C&8 F. Supp. 2d 150, 157 (D. Mass. 2000);
see alsdMO The Vanguard Gp., Investment Company Act Redelds. 11645,
1981 WL 36522, at *5 n.35, 22 S.E.C. Docket 238(R25, 1981) (“Interlocking
boards of directors within a[] [mutual fund] invesnt complex are neither
prohibited nor uncommon.”) (“SEC Release No. 11645”
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the same Board of Trustees that oversees NomirfenDants and other trusts within the
Vanguard Complex also serves as the board of Vadgtself, a principal Defendant
here.

This additional fact, however, does not automdijaalake the Trustee Defendants
interested persons under the ICA. Under § 80ajda)Y3for example, a company that is
an “investment advisor,” such as Vanguard, genetallan “affiliated person” and, as
such, an ‘“interested person” of the company it setvi(e., Nominal Defendants}*
But, because Vanguard provides its services to NambDefendants at coSt it is
excluded from the definition of “investment advisand, thus, “affiliated person” in 8
80a-2(a)(3)(E) of the ICA® Thus, Trustees’ membership on the board of Vamjua
does not make them affiliates of Vanguard and,etioee, interested persons under this
provision of the ICA.

Another basis on which Plaintiffs arguably mighir® demonstrate an affiliation
between Nominal Defendants and Vanguard is 8 8853(C), which provides that a
person is an affiliate of another if he or she aiseor indirectly controls, is controlled

by, or is under common control with such other pefs’ Control is defined to mean

15 15 U.S.C. §8 80a-2(a)(3)(E), 2(a)(20).

155 SeeSEC Release No. 11645, 1981 WL 36522, atst alsoAff. of Thomas |.
Sheridan, Il (“Sheridan Aff.”) Ex. R at B-19.

1% 15 U.S.C. § 80a-2(a)(20) (noting that the deifimitof “investment advisor” does
not include “a company furnishing such servicesast to one or more investment
companies, insurance companies, or other finamgttutions”).

157 |d. § 80a-2(a)(3)(C).
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“the power to exercise a controlling influence ovke management or policies of a
company . . . *® Plaintiffs assert that Vanguard controls Nomibafendants in that it
has a “legally enforceable right to prevent Trustigem taking any action that would be
contrary to [Vanguard’s] interests” and has theagtical ability to prevent any such
action[] because it has the ability to remove Teast**® The Complaint, however, does
not allege specific facts to support these concjuassertions. The record indicates that
Vanguard does not have the ability to remove thestBe Defendants from their positions
at Nominal Defendants because a Trustee may beveshunly by a majority vote of the
other Trustees or by a super-majority vote of Nahibefendants’ stockholdet&’ In
addition, Vanguard is wholly-owned by the approxiema thirty-six statutory trusts
comprising the Vanguard Complex, including Nomibaffendants, in proportion to their
relative net asset§ Thus, if there is any control relationship allége the Complaint, it

is one where Nominal Defendants control Vanguard.

18 1d. § 80a-2(a)(9).

159 PAB 47-48. The Complaint also alleges that Vamdwexerts control over Trustee

Defendants because it has the power to appoint.th€ompl. § 163. But, this
argument is unpersuasiveseeVerkouteren v. Blackrock Fin. Mgmt., Ind.999
WL 511411, at *3 (S.D.N.Y. Jul. 20, 1999) (“the falsat the directors are initially
appointed by [defendant-advisor] ‘merely stateacd €ommon to all funds which
has not been deemed problematic by the bodiesatrgylthe industry.”)aff'd,
208 F.3d 204 (2d Cir. 2000).

160 SeeVIEIF Declaration Art. IV § 1; VHF Declaration ArtV § 1: Sheridan Aff.
Ex. R at B-22.

181 Compl. T 39see alsdSEC Release No. 11645, 1981 WL 36522, atse® also
Sheridan Aff. Ex. R at B-19.
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This type of control arguably still qualifies as affiliation between Nominal
Defendants and Vanguard under § 80a-2(a)(3)(C).vindacarefully considered the
Complaint, however, | find that Plaintiffs haveléa to plead particularized facts from
which | reasonably could infer that Nominal Defent$ahave sufficient net assets in
relation to the other approximately thirty-fourgtsi in the Vanguard Complex to be able
to exercise a controlling influence over Vanguargdianagement or policies. In fact,
other than a brief mention of Vanguard’'s wholly-asinstatus, the Complaint does not
address the degree of control, if any, that Nomibafendants exert over Vanguard.
Conclusory allegations that Trustee Defendants \appmointed or controlled by, or that
they control, a trust's investment advisor, withaubre, are insufficient to excuse
demand under the ICA and, therefore, the DSFA.

Moreover, Plaintiffs have offered little else inethvay of particularized factual
allegations to create a reasonable doubt as tooatlye Trustees’ disinterestedness or
independence. Under this Court’'s demand futilityigprudence, “disinterested”
generally means “that directors can neither appeaboth sides of a transaction nor
expect to derive any personal financial benefinfra in the sense of self-dealing, as
opposed to a benefit which devolves upon the catmor or all stockholders

generally.*®® “Independence” generally means “that a direcesision is based on the

162" Seeln re Goldman Sachs Mut. Funds Fee Ljtig006 WL 126772, at *11
(S.D.N.Y. Jan. 17, 2006).

1% In re J.P. Morgan Chase & Co. S’holder Litig906 A.2d 808, 821 (Del. Ch.
2005),aff'd, 906 A.2d 766 (Del. 2006) (internal citations deul).
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corporate merits of the subject before the boatfterathan extraneous considerations or
influences.***

The Complaint did not allege that one Trustee daieith the others or that the
Trustees collectively were dominated by any othefeddant. It similarly did not allege
that any of the Challenged Securities purchases wself-interested transactions for any
of the Trustees in that they would receive a fimanlbenefit from such purchases that
would not be shared by the Affected Funds or teickholders. Rather, the Complaint
avers that Trustee Defendants are interested perdémtause of the unusually
complicated structure of the series mutual fund gles in which they operate. This
structure involves the Trustee Defendants in nuoseranterlocking relationships.
Consequently, a demand by Plaintiffs essentiallyld@ask Trustee Defendants to sue
themselves in their capacity as Vanguard directors.

This Court is mindful of the importance of considgr the facts alleged to
determine whether Trustee Defendants would betaldgercise their business judgment
in considering a stockholder demand. Having sh#d, tDelaware law does not excuse
demand on grounds of self-interest when a plaiat@fgument essentially boils down to

a claim that director defendants generally areindined to sue themselvé®. Thus,

164 Id

185 SeeAronson v. Lewijs473 A.2d 805, 818 (Del. 1984)yerruled on other grounds
by Brehm v. Eisner746 A.2d 244 (Del. 2000)n re Citigroup Inc. S’holder
Deriv. Litig., 964 A.2d 106, 121 (Del. Ch. 2009). Delaware totwcus instead
on factors such as whether the director defendantl a “substantial likelihood”
of personal liability. Seediscussioninfra, Part I11.B.2.b.
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Plaintiffs have failed to articulate sufficient gireds based on the structure of the
Vanguard Complex for finding that a majority of $tee Defendants lack independence
under the Declarations and, therefore, that densfnadild be excused as not likely to
succeed.

b. Substantial likelihood of liability resulting from the challenged conduct

Plaintiffs also argue that Trustee Defendants laridependence and
disinterestedness because they face a substakei#thdod of liability arising from their
actions with respect to the Challenged Securitieslzecause the conduct at issue was so
egregious that it likely was not the product of exercise of valid business judgment.
Plaintiffs appear to concede that these argumemtaad satisfy the terms of Nominal
Defendants’ Declarations or the ICX Rather, they suggest that satisfying the “not
likely to succeed” requirement in the DSTA is nbe texclusive means by which a
plaintiff may demonstrate demand futility againstb@ard of trustees of a Delaware
statutory trust. That proposition is dubious, buteed not address it here because
Plaintiffs’ other arguments for demand futility akso without merit.

The first of these arguments wholly depends onniits’ repeated contentions
that 8 1955 makes passive minority public ownersthigambling enterprises illegal and
that the Trustees committed criminal wrongdoingpaymitting the Affected Funds in
Nominal Defendants to purchase and continue to thenChallenged Securities. This

argument seeks to establish demand excusal unelesettond prong okronsonas well

166 SeePAB 46.
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asRales'® To cast reasonable doubt that board action waar dhan the product of a
valid exercise of business judgment undepnson’s second prong, a plaintiff must
allege particularized facts sufficient to raise)“él reason to doubt that the action was
taken honestly and in good faith or (2) a reasoddobt that the board was adequately
informed in making the decisiort®®

UnderRales directors who face a “substantial likelihood @frsonal liability are
deemed to be interested and, thus, cannot makemgartial decision regarding
demand.*®® But, demand will be excused on this basis “onlyHe rare case” where a
plaintiff can demonstrate director conduct thatse egregious on its face that board
approval cannot meet the test of business judgneemd, a substantial likelihood of
director liability therefore exists-™

Plaintiffs have failed to plead sufficient partiatized facts either to permit this

Court to infer that Trustee Defendants acted dedatio act with regard to the Challenged

167 SeeGuttman v. Huang823 A.2d 492, 501 (Del. Ch. 2003) (“When, however
there are allegations that a majority of the baodat must consider a demand
acted wrongfully, thdRalestest sensibly addresses concerns similar to thensle
prong of Aronson. To wit, if the directors face a “substantial likelod” of
personal liability, their ability to consider a dand impartially is compromised
underRales,excusing demand.”).

1% In re J.P. Morgan Chase & Co. S’holder Liti@06 A.2d at 824.

%9 In re Dow Chem. Co. Deriv. Litig2010 WL 66769, at *12 (Del. Ch. Jan. 11,
2010); Ryan v. Gifford 918 A.2d 341, 355 (Del. Ch. 2007) (“Directors wéie
sued have a disabling interest for pre-suit denpamgoses when ‘the potential for
liability is not a mere threat but instead may ts@ substantial likelihood.™).

170 SeeAronson 473 A.2d at 815jn re Dow Chem. Co. Deriv. Litig2010 WL
66769, at *12;In re Citigroup Inc. S’holder Deriv. Litig.964 A.2d at 121
(internal citations omitted).
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Securities in bad faith or that they face a sulisthhkelihood of liability because of
their actions or inactions. Again, Plaintiffs’ argents essentially hinge on whether
purchasing or owning the Challenged Securities isrime under § 1955. Having
carefully considered the allegations in the Conmtland the submissions and arguments
of the parties, | am not convinced that this comdsicriminal.

| begin with the proposition that for demand to de&used on the ground that
challenged corporate actions or inactions constituitegal conduct, the Complaint must
plead particularized facts that raise a reasoradddt about the legality of the conduct or
inaction at issué’’ Section 1955 makes it illegal to, among othenghj “own][] all or
part of an illegal gambling busines$? Plaintiffs assert that the word “own” is “clear
and unambiguous” and reflects the intent of Corggtesnake it illegal to passively own
stock in an illegal gambling business.

In its simplicity, Plaintiffs’ argument has somepsuficial appeal. There are no
factual allegations, however, that stock in ganthlisinesses was publicly traded when
8 1955 originally was enacted in 1970. Moreovke history of the application of §
1955 shows that Plaintiffs’ interpretation of it amything but clear and unambiguous.
Despite having been enacted more than forty yegosaad the fact that U.S. investors
have been able to passively invest as stockholdesffshore gambling enterprises since

the mid 2000s, the Complaint contains no allegati@t any law enforcement authority

171 See Litt v. Wycaf2003 WL 1794724, at *7 (Del. Ch. Mar. 28, 2003).
172 18 U.S.C. § 1955(a).
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or court has interpreted § 1955 to apply to paspivklic stockholders”® Nor have
Plaintiffs directed the Court to any instances whgovernment regulatory or law
enforcement agencies have brought charges agaissitvp stockholders under 8§ 1955.
The Complaint does allege that a number of indiisliassociated with offshore
gambling enterprises recently have been arrestambeputed, or convicted for their
conduct relating to those enterprises. These iddals, however, founded or managed
directly such enterprises and none of them was lgedasolely because he was a
stockholder in those entitié§' Similarly, the Complaint alleges that a number of
corporate entities were sanctioned under § 1955esd& entities, however, actively had
engaged in gambling operations and were not diseiplsolely because they invested in
securities of other entities who engaged in illegambling operationS> Thus, as
Plaintiffs admit, this issue is one of first imps& for any agency or cotft and, as
such, this Court would be the first to hold thaii$5 makes passive minority stock

ownership of illegal gambling businesses a criffmesuch unchartered waters, this Court

173 SeeTr. 64 (“The Court: I've got 40 years [that] theatsite has been out there. 40
years that no one has ever asserted this. Nobgugsecuted anybody for it.
Nobody’'s prosecuting them now. Nobody's recommegdimey prosecute them
now. Mr. Sheridan: That’s right. The Court: And Blave is your reading of the
statute. Mr. Sheridan: That's right.”).

174 SeeCompl. 1 82, 110-12, 117, 138-39, 141.

1> Seeid. 11 85, 109, 118, 138, 140. None of the Comptamitegations regarding
media reports about illegal gambling enterprisepeap to relate to passive
stockholders who invested in those entiti8ge id { 79.

176 SeePAB 22.
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must proceed with caution, especially where a fadas opposed to a Delaware, statute
is involved!’’

For purposes of the pending motions to dismisgednnot determine definitively
whether or not passive public stock ownership inllagal gambling business violates §
1955. Rather, | hold that the Complaint fails tlege sufficient particularized facts to
raise a reasonable doubt about the legality of ngvmpublicly traded securities of
offshore gambling enterprises. Based on the ecelem the record at this preliminary
stage, | find that Plaintiffs have not shown thes®nce of a reasonable basis to conclude
that the word “own” in 8 1955 includes passive priinority stockholders.

Therefore, to the extent Plaintiffs argue that T@as caused the Affected Funds to
purchase the Challenged Securities and conscialestided to continue to own them
despite reports of a U.S. crackdown on offshomgdl betting enterprises, | find that
Trustees did not act in bad faith or in a way twaitld not possibly have been a legitimate
exercise of business judgment. Similarly, | ampmisuaded that, to the extent Plaintiffs
argue that because Trustees failed to act tolseléécurities once they were apprised of
the step up in enforcement actions in the mid-200@sy face a substantial likelihood of
liability. This is so because | am not convinckdttpurchasing or owning securities in
publicly traded gambling enterprises is illegal eng@ 1955. In that regard, to the extent
that Plaintiffs argue the media reports and otlesvanof prosecutions and the like under §

1955 in the mid-2000s constituted red flags that Thustees ignored, | disagree. As

77 See Litt 2003 WL 1794724, at *7 n.46.
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previously discussed, these reports and prosesutimhnot involve owners of securities
in illegal gambling enterprises. As such, they dat make clear that passive stock
ownership also was illegaf® In the eyes of some, Trustees may have beenpaatebe
wheel when it came to managing the Affected Fulashg investments in the purported
illegal gambling enterprises or morally challengedermitting such investments to be
made and maintained in ventures that the governmemsiders predatory and illegal.
For purposes of Rule 23.1, however, their actiomaction is more aptly characterized
as making a poor risk calculation or business dmtiwith regard to these investments.
Moreover, even if Trustees’ conduct related to pasing and owning securities in
allegedly illegal gambling businesses did violatd &5, the Complaint fails to allege
sufficient facts for the Court to infer that theydw that such ownership was illedal.

For the foregoing reasons, therefore, | hold tleahand is not excused in this case
under either the second prongfobnsonor underRales

C. Pre-suit inaction

Plaintiffs also argue that demand is excused hecause Trustee Defendants not
only have failed to take action to prosecute Pishtclaims since they first were served

in the McBrearty action in 2008, they also asserted and caused M rbiefendants to

178 See Wood v. Bayn®53 A.2d 136, 143 (Del. 2008) (“Under Delaware,laed
flags ‘are only useful when they are either wavedne's face or displayed so that
they are visible to the careful observer.”).

179 gSeeidat 142 (“the Complaint alleges many violationdexferal securities and tax

laws but does not plead with particularity the sfpecconduct in which each
defendant ‘knowingly’ engaged, or that the defensldmew that such conduct
was illegal.”).
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assert in formal court filings in that action thie plaintiffs’ complaint should be
dismissed with prejudice. This conduct, accordiog Plaintiffs, demonstrates that
Trustee Defendants “have already committed theraseto the position that Nominal
Defendants’ claims should not be enforced and tbereforeclosed any possibility of
acceding to a demand®®

Mere inaction on the part of a board after a capon’s claim accrues does not
relieve the plaintiffs of the requirement to maleerénd®® But, plaintiffs need not make
a demand on a board that already has affirmatidetjded to refuse actidfi’ Plaintiffs
argue that Trustee Defendants’ motion to dismigs dbmplaint inMcBrearty reflects
such an affirmative decision not to act. Thusytbentend that demand is excused here
because it would not be likely to succeed.

Preliminarily, the fact that Defendants have mot@dismiss this action does not
mean that demand would have been fdfife. Rather, “futility is gauged by the

circumstances existing at the commencement ofigadee suit” and not afterwards with

180 PAB 40.
181 See Inre INFOUSA, Inc. S’holders Liti@53 A.2d 963, 987 (Del. Ch. 2007).
182 seeid

183 See Aronson v. Lewi#i73 A.2d 805, 809-10 (Del. 1984) (“The trial jedg
correctly noted that futility is gauged by the daimestances existing at the
commencement of a derivative suit. This disposedlaintiff's argument that
defendants’ motion to dismiss established boardiltpsand the futility of
demand.”),overruled on other grounds Brehm v. Eisner746 A.2d 244 (Del.
2000).

73



the benefit of hindsigh* Moreover, the fact that directors are asked sthemselves,
which might have the effect of placing control ovaotential derivative claims in
“hostile” hands, does not make demand futile uideaware law®®

As such, Plaintiffs’ argument that Trustee Deferngamotion to dismiss the
related McBrearty action establishes that they already had commititesinselves to
denying a demand before this action is not conwmopci Specifically, actions taken in a
previous litigation do not establish that the Boafd Trustees would have opposed
Plaintiffs’ claims had demand been made beforadithis action Plaintiffs have cited
no authority or reasons to find that Defendantguarents about the merits of the
McBrearty action are binding on them to such an extentttey could not change their
minds about pursuing the claims in the current amp Plaintiffs have not argued, for
example, that Trustee Defendants would be judicedtopped by their motion to dismiss
the McBreartyaction on the merits from deciding to allow Pldfstto proceed with the

claims in this actiori®® | perceive no material difference in terms ofgmtal demand

184 Id

185 Brehm 746 A.2d at 257 n.34.

186 gee generallyMotorola Inc. v. Amkor Tech., Inc958 A.2d 852, 859-60 (Del.
2008) (“Judicial estoppel acts to preclude a pdrom asserting a position
inconsistent with a position previously taken ine tisame or earlier legal
proceeding. The doctrine is meant to protect theegmty of the judicial
proceedings. The primary determination made bydiwrt turns on whether a
party is attempting to ‘establish an inconsistandiferent cause of action arising
out of the same occurrence.” However, judicial pg#& also prevents a litigant
from advancing an argument that contradicts a jpwospireviously taken that the
court was persuaded to accept as the basis foulitgy. . . . ‘[J]Judicial estoppel
operates only where the litigant's [position] cadicts another positiothat the
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futility in a given action between a motion to disma derivative claim in that action and
a motion to dismiss a derivative complaint in aatedl, earlier action. Under either
scenario, the policy underpinning Rule 23.1 is edriay requiring a plaintiff to make a
demand or show grounds for demand excusal.

Therefore, | reject Plaintiffs’ argument that thefehsive litigation positions taken
by Trustee Defendants in tihdcBrearty action, without more, are sufficient to establish
that demand would be futile.

d. Demand is not excused regarding the non-Vanguard Dendants

Plaintiffs’ arguments for excusing demand focus le@sigely on Trustee
Defendants as well as their purported conflictshwitanguard. As such, the non-
Vanguard Defendants, including Sauter, Kelley, AaadFrashure, Chisholm, Wolahan,
Marathon, and Ostrer, contend that demand is notused as to them because the
Complaint fails to plead particularized facts susjopg that Trustee Defendants would be
unable to consider impartially a demand to purdaens against those other Defendants
as third-parties. Plaintiffs’ only response isttdamand is excused with regard to all

Defendants because they “allege a conspiracy iotvdli Defendants were involved®

litigant previously tookand that the Court was successfully induced to adoat i
judicial ruling.”™) (emphasis in original) (interhaitations omitted). Plaintiffs
have not alleged that a prior court relied on TeadDefendants’ challenge to the
adequacy of the pleadings regarding a state caawsec of action. Trustee
Defendants’ statements and actions in MaBrearty action ultimately might be
admissible against one or more Defendants as amsidm Such an admission,
however, would not preclude Trustee Defendants friater changing their
position and arguing that the admission shouldoeagiven conclusive effect.

187 PAB 45 (emphasis in original).
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For the reasons discusssdpra Part II.A.3, Plaintiffs have failed to adequately
plead the requisite elements of a conspiracy. uk# sthis argument fails. Furthermore,
in the absence of a conspiracy, Plaintiffs havéedato articulate a basis as to why
Trustee Defendants would be unable to considegimgnsuit against these third-party
companies and their employees. Therefore, the Gomipnust be dismissed as to all
Defendants based on Plaintiffs’ failure to make ra-guit demand on the Board of
Trustees.

C. Merits

Having found that the Complaint is entirely derivatand that Plaintiffs failed
adequately to plead demand excusal, | hold thaemxzints are entitled to a dismissal
with prejudice of all the claims in the ComplaintAccordingly, | need not address
Defendants’ challenges to the merits of Plaintiéfisims under Rule 12(b)(8}®

1. CONCLUSION
For the reasons stated in this Opinion, | granebDeénts’ motions to dismiss the
Complaint in its entirety with prejudice.

IT 1S SO ORDERED.

188 Seeln re Dow Chem. Co. Deriv. Litig2010 WL 66769, at *1 n.1 (Del. Ch. Jan.
11, 2010) (“demand futility under Rule 23.1 is ‘icglly the first issue [for all
derivative claims] and if plaintiffs cannot succaaader the heightened pleading
requirements of Rule 23.1 . . . there is no neefdrbmweed to an analysis of the
merits of the claim’ under Rule 12(b)(6).”).
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